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ACTIONABLE CLAIM. See Act No IV of 1882, section 135 

ACTS — 1856 — XV (Re-marriag-e oe Hindu widows) section 2 — 
Hindu Law — Hindu widow — Lights of widow m deceased hus - 
hand’s property — Widows whose re~marriaqe is valid independ- 
ently of the Statute .] Held, that a Hindu widow belonging to 
the Kuiini caste, m which the le-mamage of widows was permitted, 
by custom of the caste, independently of Act No. XV of 1856, was 
not, by reason of hei re-marriage, deprived of her right to remain 
in possession of her deceased husband's estate duiing her life-time, 
and that a suit brought dni mg hei life-time b,y the revcrsioneis to 
the estate of her husband to obtain immediate possession of such 
estate could not succeed Har Saran Las v. Nandi and Lharam 
Las v. Hand Lai Singh followed. 

Ran] it v. Radha Rani ... ... ..,476 

— 1858 — XXXV, See Civil Procedure Code, sections 440 etsegrgr. 

• 1859 — XIII (Fraudulent Breaches oe Contract by Work- 

men) section 1 — Criminal Procedure Code, section 83 — Warrant.] 

Held , that section 83 of the Code of Cuminal Piocedure is applicable 
to warrants issued under Act No. XIII of 1859. Queen-JEmpress 
v. Kattayan followed. 

Gauri Shankar v . Mata Prasad ... ... ... 124 

ACT— 1860 — XLV, (Indian Penal Code,) sections 40, 64, See Act 
No. IX of 1890, sections 113, n 32. 

sections 96 et seqq See 

Criminal Proceduie Code (1882) section 417. 

section 124 > A.,— Exciting 

disaffection — Meaning of the term f< disaffection , ” explained ] 

Any one who, by any of the means referred to m section 3 24A of the 
Indian Penal Code, excites, or attempts to excite, feelings of hatred, 
dislike, ill-will, enmity or hostility towards ilie Government estab- 
lished by law in British India, excites, or attempts to excite, as the 
case may be, feelings of “ disaffection " as that teim is used in 
section 124A. Sucb feelings are necessarily inconsistent with and 
incompatible with a disposition to render obedience to the lawful 
authority of Government and to support that Government against 
unlawful attempts to subvert or resist it. The term “ disaffection 99 
may be taken as synonymous with “ disloyalty." The ordinary 
meaning of the term " disaffection 99 as used in section 124A is not 
varied by the explanation appended to that section. 

When a person is charged with having committed the offence 
punishable nnder section 124A of the Indian Penal Code, his inten- 
tion may be inferred from one particular speech, article or letter, 
or from that speech, article or letter considered in conjunction with 

3 
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wliat such person has said, written, or published on another or other 
occasions. Where it is ascertained that the intention of such 
person was to excite feelings of disaffection to the Government 
established by law in British India, it is immaterial whether or not 
the words spoken, written or published could have the effect of 
exciting such feellings of disaffection, and it is immaterial whether 
the words were true or wore false, and, except on the question of 
punishment, or in a pase in which the speaker, writer or publisher 
is charged with having excited such feelings of disaffection, it is 
immaterial whether or not the words did m fact excite such feelings 
of disaffection. Queen-jEmpresa v. Jogendra Chunder Bose, 

In re the petition of Bal Gangadhar TilaJc, referred to. 

Queen-Empress o. Amba Prasad ... ... 55 

ACTS— 18G0— XLV, (Indian Penal Code), section* 177 — Fa he infor- 
mation — Police officer recording a false report,] Meld, that a 
Police officei at a police station, who, being as such officer bound to 
enter all.repoits brought to him of cognizable ©r non -cognizable 
offences in the station diary, refused to entor a report made to 
him concerning the commission of an offence, and entered instead 
in the diary a totally different and false report as that winch was 
made to him had thereby committed the offence punishable under 
section 177 of the Indian Penal Code 

Queen-Empress v. Muhammad Ismail Khan ... ... 151 

section 188. See Crimirul 

Procedure Code, sections 133, 135 and 136. 

v ’SECTION 215— Agre cinq 

dt consenting to tahe illegal gratification— Nature of agreement 
or consent .] In order to constitute the offence punishable under 
section 215 of the Indian Penal Code it is necessary that the person 
who is willing to take and the person who is willing to give the 
illegal gratification must agree not only as to the object for which 
the gratification is to he given, but also as to the shape or form the 
gratification is to take. 

Queen-Empress v. Chittar ... 


section 218 — Public servant 
framing incorrect record— Injury to the public ~ Police officer 
framing a false report.] A report of the commission ol a dacoitv 
was made at a thana. The Police officer in charge of the thaua at 
first took down the report which was made to him, but subsequently 
destroyed that report and framed another and a false report -of the 
commission of a totally different offence— to which be obtained the 
signature of the complainant, and which he endeavoured to pass 
off as the original and correct report made to him by the com- 
plainant. 

Held, that on the above facts the Police officer was guilty of 
the offences punishable under section 204 and section 218 of the 
Indian Penal Code. 

Queen-Empress v. Muhammad Shah Khan 


murder-intention— Knowledge of probable consequences of act— 
Presumption .J Where a woman of twenty years of age was found 
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to have administered dhatura to thiee members of her family, it was 
held that she must be presumed to have known that the administra- 
tion of dhitura was likely to cause death, although she might not have 
administered it with that intention. 

Queen-Empress v. Tulsha ... ... ... 143 

ACTS —1860 — XIV, (Indian Penal Code), section 498 — Enticing away 
a married woman — Evidence of marriage — Mere statement of the 
complainant and the woman insufficient .[] Where a charge is 
made under section 498 of the Indian Penal Code of enticing away 
a married woman, the Court should require some better evidence of 
the marriage than the mere statement of the complainant and the 
woman. 

Queen -Empress v . Dal Singh ... ... IH 166 

• 1870— VII (Court Pees Act), sections 10 and 12 —Court 

fee — Erocedure — Second appeal — Appeal to lower appellate Court 
by respondent inlligh Court insufficiently stamped ] Where it was 
discoveied in second appeal m the High Court that the respondent, 
when appellant in the lower appellate Court, had not paid a sufficient 
court fee on his the memorandum of appeal m that Court and up to 
the date of the hearing of the appeal in the High Court, though called 
upon to do so, had not made good the deficiency, it was held that the 
proper procedure was not to dismiss the respondent's appeal to the 
lower appellate Court, but to stay the issuing of the decree, if any, 
of the High Court in favour of the respondent until such time as 
the additional court fee due by him might be paid 

Narain Singh v Chaturbhuj Singh ... ... 362 

SCHEDULE I, CLAUSE 5, See 

Suit wformd pauperis . - 

SECTIONS 12 and 28 —Court 

fee— Finality of decision of Court on question of Court fee.] 

The decision of the Court on a question of the court fee payable on 
a plaint or memorandum of appeal which is to be “final as between 
the parties to the suit must be a decision made between the parties 
on the record and after they had an opportunity of being heard, and 
not a mere decision based upon tbe report of a Munsarim before 
the plaint or memorandum of appeal is filed, and therefore before 
any parties are before the Court. 

Hence where a Court of first instance held on the report of the 1 
Munsarim that a plaint presented to it had been insufficiently 
stamped, but subsequently, both parties being before the Court 
and arguments having been heard, decided that the court fee original- 
ly paid was sufficient ; it was held that the latter decision was 
the decision which was final as between the parties within the 
meaning of section 12 of the Court Fees Act, 1870. 

Amjad Ali v. Muhammad Israil ... ... jj 

1872 — I (Indian Evidence Act), section 68. See Act No. IV of 

1882, section 59. * 

— IX (Indian Contract Act), section 23 [ Void contract 

— Agreement to relinquish ex-proprietary rights — Partition — 

Act No, XII of 1881, sections 7 and $—Act IIo . XIX of 18-73$ 
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section 125.] By a mutual agreement entered into between tbe 
parties to a piivate partition o£ certain villages lield by them jointly 
the paities agreed that, if either pai by at c tie time of the paitition 
was holding sir land in a v II age which upon partition fell into the 
share of the other p ( uty, he would relinquish ins rights in such sir 
land in favour of the paifcy into whose share the said village had 
fallen. 

PPeld 9 that under such private partition the holder of the sir 
land became, on paitition being effected, an ex-propiietary tenant in 
respect of the land previously held by him as sir, and that conse- 
quently the agreement to relinquish his rights in such land was not 
enforceable in law. 

Held also that section 125 of Act No. XIX of 1873 does not apply 
to a paitition by private agieement Gaya Singh v. TJdii Singh 
ref ei red to Ram Prasad v, Dma Kuar dissented from by Knox and 
Banerji, JJ. 

Kashi Prasad v. Ivedar Nath Saliu ... ... ... 219 

ACTS— 1872 — IX (Indian Contract Act), section 45, See Partner- 
ship. 

1873— XIX (North-Western Provinces Land Revenue Act), 

section 107 — Pre-emption — Wajib-ul-arz — Effect on pre-emptive 
rights of partition without new wajib-ul-arzes being framed ] 

When a mabal is divided by perfect partition into two or more 
separate mahals, a separate record-of-nghts should be framed for 
each of the new mahals. 

Where under such circumstances no fresh r e cor ds-of -rights 
are framed for the new mahals, the co-sharers in any one of the new 
mahals cannot, unless under very exceptional circumstances, claim, 
under the terms of the old rccord-of*-rights applicable to the original 
undivided mabal, pre-emption m respect of land situated in any of 
the other new mahals. Gbure v. Man Singh , referred to. 

Abdul Hai v. Nain Singh ... ... 92 


SECTIONS 111, 113 AND 241 — Partition — Objection to partition — 
Jurisdiction — Civil and Revenue Courts ] The procedure provided 
by section 113 of Act No. XIX of 1873 does not become obligatory 
qn a Collector or an Assistant Collector in partition proceedings 
unless an objection to the partition has been made by a co-sharer 
in possession, and unless such objection was made before tbe day 
specified in the notice which the Collector or Assistant Collector is 
hound to issue under section 111, and not even then unless such 
objection raises a question of title. Unless, tlierefoie, such objection 
has been made, a Civil Court is not empoweied to exercise any juris- 
diction in the matter of the distribution of the land or the allotment 
of the mahal by partition. 

Hardeo Singh v. Narpat Singh ... ... ... 75 


section 125 See Act No IX of 1872, section 23. 

— 1877—1 (Specific Belief Act), section 42 See Letters Patent, 
section 10 

Ill (Indian Recistration Act), seotton 17 — Construe - 

tion of a contract in a mortgage deed as to interest Also, the 
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absence of requirement to register, under section 17 of Act No. Ill 
of 1877, 'petitions filed in judicial 'proceedings .] A deed of 
moitgage stipulated in geneial terms that interest was to run 
upon the principal sums advanced, without any limitation as to the 
period of its cuirency ; and also stipulated that, in default of punctual 
payment at the end of each year, the mortgagees were to be at libeity 
to ti eat unpaid interest as principal, and to lecover it fiom the 
moitgaged property. According to the tenor of the deed, when all 
its provisions and conditions were considered, it was not the true 
construction that the capital sum was to cease to bear interest at 
the contract late upon the arrival of the time stipulated for pay- 
ment. 

"Mathura Das v. "Raja Nanndar Bahadur JPal referred to and 
followed 

Section 17 of the Registration Act, III of 1877, does not apply 
to proper judicial proceedings whether consisting of pleadings filed 
by the parties, or orders made by the Court. 

Bindesri Naik v. Ganga Saran Sahu ... mi 

ACTS— 1877— III (Indian Registration Act), section 50— Regis* 
tered and unregistered documents — Priority — Notice ] Meld, that 
section 50 of the Indian Registration Act, 1877, will not avail to 
give the holdei of a subsequent legisteied deed pnoiity in respect 
of his deed over the holder of an earlier unregisteied deed, not 
being a compulsorily registerable deed, if in fact the holder of tho 
registered deed has at the time of its execution notice of an earlier 
unregistered deed. 

Diwan Singh v. Jadho Singh . . . t 252 

XV (Indian Limitation Act) schedule ii, articles 

10 AND 120 See Pie-cmptiou 

— article 

32 — Suit for removal of trees from tenants holding — Limitation 
— Jurisdiction — Civil and Revenue Courts — Act No. XII of 1881 
( N.-W P. Rent Act), section 93 ] Held, that a suit by zammdars 
for the removal of trees planted by a tenant on his cultivatoiy hold- 
ing was governed by the limitation prescubed m art. 32 of sch. n 
of the Indian Limitation Act, 1877. Oangadhar v. Zahurriya 
and Musharaf Ah v. IftTchar Husain lefened to. 

Held also, that such a suit was not cognizable by a Civil Court. 
Deodat Tiroan v. Gopi Misr refened to. 

Jai Kishen v . Ram Lai ... ... 5^9 

ARTICLE 

4 7— Limitation — Criminal Procedure Code , section 146 — Suit 
for possession of property attached by a Magistrate under section 
146.] Article 47 of the second schedule to Act No. XV of 1877 does 
not apply to a suit brought by one of the two claimants against the 
other to recover possession of property which has been attached by 
a Magistrate under the provisions of section 146 of the Code of 
Criminal Procedure Chug Mull v. Khyratee and AJcilandammal 
v. Penasami Pillai referred to. 

To such a suit as above Government is not a necessary party. 

Goswami R anchor Lalji v. Sri Girdhanji 


120 
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ACTS— 1877 — XY (Indian Limitation Act), schedule ir, aeticles 
134, AND 144 — Trust — Mortgage — Limitation — Suit by trustee to 
set aside mortgages of trust property made by his predecessor m 
office. ] A saggada nashm m possession of certain roagf property 
duung the yeais 1864 to 1869 executed vaiious moitgages of por- 
tions of the waqf property, professing to do so in his capacity of 
saggada nashm . The mortgagoi died m Eebiuary 1891, and on the 
6th of April 1891, was succeeded by his son as saggada nashm. 

On the 25th of November 1893, the son brought a suit to recover 
possession of the mortgaged property, of which the mortgagees were 
in possession, on the gi ound that the mortgages were m violation 
of the trust and thereof invalid. 

Meld by the Couit that the suit was barred by limitation. 

Ter Blaie, J — Whether or not art. 134 of the second schedule 
to the Indian Limitation Act, 1877, applies to the case is immaterial, 
if art 134 does not apply the suit would be barred by art 144 of the- 
same schedule, limitation commencing to mn against the trustee 
fiom the dates of the moitgagees obtaining possession under their 
respective moitgages. Milmony Singh v. Jagabandhu Toy ; Yew 
Tamji Kalnath v. Balkrishna Lakshman ; Begoy Chunder Taner - 
fee v. Tally Trosonno Mookergee and Madhava v. Mar ay ana , 
lef erred to. 

Ter Baneeji, J — The suit is barred by art. 134 of the second 
schedule to the Indian Limitation Act, 1877, which is as much appli- 
cable to a suit against a moitgagee for value from a tiustee as to a 
suit against a pei son to whom the trustee has sold trust propeity 
for value. Gobmd Math Toy Bahadoor v. Tanee Luchmee Koo- 
maree; Yesu Tamgi Kalnath v. Balkrishna Lakshman Malugi 
v. Fakir Chand and Milmony Singh v. Jagabandhu Toy* referred to. 

Ter Aikman, J. — The term “purchased ” as used in ait. 134 
of the second schedule cannot be taken as including “moitgaged,” 
but art. 144 would apply and be a bai to the suit. 

Behari Lai c. Muhammad Muttaki ... ... ... 48£ 


120 and 140 See Declaratory decree. 
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AETICLES 

144, 148 — Limitation — Mortgage — Suit by a mortgagor for 
recovery of possession from a mortgagee holding over after expiry 
of the term of a usufructuary mortgage ] When a mortgagee 
in possession under a usufructuary mortgage, holds over after the 
time limited in the mortgage deed for surrender of the property, 
his possession does not, by that: fact alone, become adverse to the 
mortgagor, who still has a period of sixty years within which to 
sue for recovery of possession. Jaggurnath Sahoo v. Syud Shah 
Mahomed Mossem, referred to. 

Pokhpal Singh v. Bishan Singh ... ... ... 115 


See Adverse possession. 


aeticle 144. 


AETICLE 179 

— Act Mo IK of 1882, section 87 — Fxecution of decree — Appli- 
cation for order absolute for foreclosure — - Limitation .] An 
application for an order undei section 87 of Act No. IY of 1882 is. 
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like an application for an Older under section 89 of the said Act, 
subject to the limitation pi escribed by ait. 179 of the second 
schedule to Act No XV of 1877. Oudh Behan Lai v. Lfageshar 
Lai and Chunni Lai v. JLarnam Las refened to 

Parmeshri Lai v. Mohan Lai ... ... ... 857 


ACTS— 1877 — XV— (Indian Limitation Act) schedule ii, article 
179 — Execution of decree — Limitation — Starting point for limita- 
tion where an appeal has abated.] JECeld, that the order of an 
appellate Court abating an appeal* because no representative of 
the appellant was on the record, was not the (C final order or decree of 
the appellate Court” within the meaning of clause 2, art. 179 
of the Second Schedule to the Indian Limitation Act, 1877, but that 
limitation would run from the date of the original decree. 

Eazal Husen v. Raj Bahadur ... ... ... \24t 


179. 

See Act No. IV of 1S82, section 89. 

See Civil Procedure Code, section 206. 
ARTICLE 

164. See Civil Procedure Code, section 896 

ARTICLE 

120. See Pre-emption. 

1879 — I (Indian Stamp Act), section 61 — Stamp — promissory 

note — Person receiving an understamped promissory note not 
liable under section 61.] Lndei section 61 of Act No I of 1879 
the person accepting ” a promissoiy note not duly stamped, is the 
person who executes such note as acceptor, not a person who merely 
leceives the note. The mere receiver of an unstamped or insufficiently 
stamped promissory note is not as such liable to any penalty under 
this section either as principal or abettor. Queen v. G-ulam JLusam 
Sahel; The Queen v JLadi Chand Poddar ; JEmpress v. Janki and 
JEmpress v. G-opal Las referred to. 

Queen-Empress v. Nihal Chand ... ... ... 440 

1881 — V (Probate and Administration Act), section 9— Ap- 
plication for prolate ly an executor — No discretion as to grant- 
ing such application .] Although under section 85 of the Probate 
and Administration Act, 1881, it is within the discretion of the 
Court to refuse to grant an application foi letters of administration, 
no such discretion is given in regard to an application for probate by 
a person selected by a testator for the administration of his estate. 

Seera Coomar Sircar v. Loorgamoni Lasi , referred to. 

Pran Nath Gho3e v. Jado Nath Ehattacharji .. 189 

* , SECTION 50 — 

Revocation of grant of letters of administration no lar to a 
fresh application.'] Where a grant of letters of administration 
made by a District Judge had been revoked under the provisions of 
section 50 of Act No. V of 1881, it was held that, the cause of 
revocation being removed, tbe Judge bad jurisdiction to entertain 
a fresh application for the same object. 

Brij Lai 0 , The Secretary of State for India in Council 


109 



XX 


GENERAL INDEX. 


Page, 

ACTS — 1881 — XII (N.-W. P Rent Act), sections 7 and 9. See Act 
No. IX of 1872, section 23 

— section 93 (b) — Land-holder 

and tenant — Suit to eject a tenant — Act inconsistent with the 
purpose for which the land was let — Sub-lease to a theatrical 
company .] An agucultuial tenant, at a time when there weie no 
crops growing on his holding, let pait of it tempoianly to a thea- 
trical company for the purpose of then holding peifoimances theieon. 

Field , that this was not an act sufficient to cause a forfeiture of the 
tenancy within the meaning of section 93 (b) of Act No XII of 
1881. 

Yusuf All Khan v. Hi ra ... .. .. 409 

section 93, Cl (h)-Lamlar - 

dar and co-sharer — Suit against lambardar for profits— Liability 
of heir of lambardar ] The liability of a lambardar to pay 
to a co-sharer the profits which the lambardar has failed, through his 
gross negligence, to collect, is a personal liability and cannot he 
enforced against the lambardar’s legal representative. Gulab v. 

Fateh Chand referred to. 

Murad-un-nisBa v, Ghulam Sajjad ... ... ... 73 

> section 95 (n) — Land-holder 

and tenant — Fffect on tenant's rights of his neglecting to apply 
under section 95 ] A tenant of eeitam muafi land was dispossessed 
by his zammdars, as he alleged, wrongfully The dispossessed tenant 
did not avail himself of the remedy piovided by section 95, clause 
(nj of Act No XII of 1881 ; but some time aftei the expny of the 
period of limitation for an application under that section, he 
dispossessed the zammdars, who had meanwhile taken the land m 
suit into their own cultivation. The zammdais theieupon sued m 
the Civil Court for the ejectment of the former tenant as a ties- 
passer j Held, that the defendant could not set up m answer to 
this suit his status as tenant which he ffiad lost by not availing 
himself witlim limitation of the meam\ provided by section 95, 
clause (n) of Act No. XII of 1881, to content lus own ejectment. 

Dalip Rai v, Deoki Rai ... ... ... 471 

XXII (Excise Act), sections 27, 28, 29, 30, 34 and 47 

—Act No XII of 1896, sections 36, 37, 38, 41, 57 —Fxcise 
Officer — Jurisdiction ] Field that an officer invested with powers 
under sections 27, 28, and 29 of Act No. XXII of 1881, who had 
power in certain events to take the case before a Magistrate 
under section 32, was an “ excise officer ” within the meaning of 
section 47 of the Act. Queen-Fmpress v. Fam Charan overruled. 

Queen-Empress t?. Makunda ... 70 

1882 — IY (Transfer oe Property Act), section 52 — Transfer 

pendente hte — Lease of property in respect of which a decree 
for sale has been made under section 88 ] Held , that a lease of 
property made by a judgment-debtor against whom a deciee for 
sale had been made undei section 88 of the Transfer of Proporty 
Act for sale of that property 'came within the purview of section 52 
of the Transfer of Property Act. 

Thakur Piasad v Gaya Sahu 349 
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ACTS — 1882— IV (Transferor Propers? Act), section 59 — Act No. 

I of 1872 (Indian Evidence Act), section 68 — Attesting witness 
— Scribe of a deed ] Held, that a deed may be legally pioved by 
the evidence of the scube theieof who has signed his name, but not 
explicitly as an attesting witness, on the mai gin, and has been 
present when the deed was executed. Muhammad Ah v. Jafar 
Khan followed. 

Radha Kishen c. Pateh Ah Ram ... ... • 532 

^ - — section, 60— Mortgage 

— Purchase ly mortgagee of portion of the mortgaged 
property — Mortgage not thereby necessarily extinguished ] The 
purchase of a part of the mortgaged property by a mortgagee, 
subject to his mortgage , has not necessarily the effect of fully 
dischaiging the mortgage, without regard to the value of the 
property purchased and the price paid for it, whether such purchase 
be made in execution of a simple decree for money or in execution 
of a decree obtained by tbe mortgagee himself upon a subsequent 
mortgage, although it is possible that under some circumstances 
such purchase may have the effect of extinguishing the mortgage. 

Ahmad Wall v. Balcar Husain, overruled; Nawab Azimut 
Ah Khan v Jowahir Sing ; NilaJcant Banerji v, Suresh Chandra 
MulhcJc , Mahtab Singh v. Misree Lall ; Bitthul Nath v. Toolsee 
Bam, Kesree v Seth Bo shun Lai , Knray Mai v. 1 uran Mai ; 

Mahtab Bai v. Sant Lai ; Sumera Kuar v. Bhagwant Singh; 

Chunna Lai v. Anandi Lai ; Khwaja Balchsh v Imaman , Ballam 
Las v. Amar Baj and Bisheshar Singh v LaiJc Singh referred to. 

Hand Kishore e.JEUja Hari Singh ... ... ... 23 

* section 72 — Mort- 
gagee compelled to pay Government revenue winch should have 
been paid by the mortgagor — Bemedies of the mortgagor ] Where 
a mortgagee has been compelled to pay Government revenue which 
should have been paid by the mortgagor, the mortgagee may either 
add the amount which he has so been made to pay to the amount of 
tbe mortgage debt under section 72 of "he Transfer of Property Act, 

1882, or he may sue the mortgagor separately to recover the amount 
so paid If, however, he has sued sepaaately and obtained a decree 
against his moitgagor, he cannot then add the amount due to the 
mortgage debt; his two remedies are not concurrent. 

Imdad Hasan Khan v. Badri Prasad ... ... 401 

* SECTION 85 — Civil 

Procedure Code, section 43 — Cause of action — Mortgage — Holder 
of two mortgages on the same property suing separately on each ] 

There is nothing m the Code of Civil Procedure or in the Transfer 
of Property Act to prevent the holder of two independent mortgages 
over the same property, -who is not restrained by any covenant m 
either of them, from obtaining a decree for sale on each of them m 
a separate suit. 

Sundar Smgh v Bholu .. ... ... 322 

SECTIONS 86 AND 87 — 

Mortgage — Redemption— Redemption possible at any time 
prior to the passing of the order absolute under section 87-3 

a 



GENERAL INDEX. 


XXli 


Page# 


A mortgagor who has obtained a decree for redemption of his mort- 
gage can pay m the redemption money and obtain redemption at 
any time nntil an order absolute under section 87 is made against 
him. Poresh Nath Mojumdar v. Bamjodu Mojumdar and Baham 
Ilahi Khan v. G-hasita referred to. 

Nihali v. Mittar Sen ... ... ... ... 446 


ACTS— 1882— IV (Transfee of Property Act), sections 86 and 87. 
See Pre-emption 

, section 87. See Act 

No XV of 1877, schedule ii, article 179 s 

— ■> section 88. See 

Execution of decree. 


, SECTION 89— Exe- 
cution of decree — Order absolute for sale — Limitation — Act No- m 
XV of 1877, schedule li, article . 179J An application for an 
oi der absolute for sale under section 89 of the Transfer of Property 
Act, 1882, is an application to which art. 179 of the second 
schedule to the Indian Limitation Act, 1877, applies Oudh Behari 
Lai v. Nageshar Lai referred to iBanbir Singh v. Lngpal Singh 
overruled. 

Chunni Lai v . Harnam Das ... ... 302 


— section 89— Execu- 
tion of decree— Sale in execution of a decree for sale on a mort- 
gage — Stay of sale on payment into Court of decretal amount 
and costs — Civil Procedure Code , section, 291.] PCeld , that section 
291 of the Code of Civil Procedure must he taken to have modi- 
fied section 89 of Act No IV of 1882 when the debt and costs, 
(including the costs of the sale) are tendered to the officer conducting 
the sale, or when it is proved to his satisfaction that the amount of 
such debt and costs has been paid into the Couit that ordered 
the sale. Baja Bam Stnghji v Chunni Lai followed. 

Harjas Rai v Rameshar ... 354 


— section 90 — Appli- 
cation for decree over against non-hypothecated property — Balance 
legally recoverable — Limitation .] On an application under sec- 
tion 90 of the Transfer of Property Act, 1882, the time to be looked 
at in considering whether the balance sought to he recovered is 
legally recoverable from the mortgagor is the date of the institutioji 
of the suit and not the date of the making of the application under 
section 90. Bageshn Dial v Muhammad Naqi referred to. 

Hamid-ud-din v. Kedar Nath ... ... ... 386 


section 90 — Mortgage — 

Personal covenant to pay — Application to sell non-hypothe- 
cated property — “ Balance legally recoverable ” — Cause of action 
— Limitation .] A mortgage bond securing a debt payable on 
demand provided that for the payment of the amount of the mortgage 
debt the immovable property mentioned m it should be held m colla- 
teral security, and that "in case of this hypothecated property being 
insufficient for the satisfaction of the entire amount of the bond, the 
creditors would be at liberty to realize the amount remaining duo 
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from the obligors personally and from their other property w Held, 
that no separate cause of action for the personal remedy accrued after 
the mortgaged property was found on sale to he insufficient to satisfy 
the mortgage debt, but that the cause of action for both remedies was 
one and the same and acciued when the covenant to pay was broken. 

Hence., the suit foi sale of the mortgaged property having been 
brought more than ten years after the date of the mortgage, the 
balance due upon the mortgage was not legally recoverable other- 
wise than out of the piopeity sold and an application for a decree 
under section 90 of the Transfer of Property Act was not maintain- 
able. Musaheb Zaman Khan v. Inayat-uUah In re McHenry, 
McDermott v. JBoyd and Miller v. Runga Hath Mouhch referred 
to. 

- Chattar Mai v . Thakuri ... ... ... 512 

ACTS— 1882— IV (Transfer of Property Act), sections 122 and 
123 — Ghft —Registration — Registration of gift of immovable 
property after the death of the donor ] A gift of immovable 
property duly made by means of a registered deed is not invalid 
merely because regisfciation of the deed of gift may have taken 
place after the death of the donor. Hardei v. Ram Lai, referred 
to. 

Nand Kishore Lai m Suraj Prasad ... ... 392 

— — * SECTION 135 — Action- 

able claim — Verson claiming the benefit of section 135 not 
obliged to pay before judgment the amount paid by the assignee ] 

Held, that a person who is entitled to claim the benefit of section 
135 of the Tiansfer of Pioperty Act of 1882 does not lose the benefit 
of that section if he puts the assignee to proof of the price paid by 
him and waits until the amount of the price has been determined 
and declaied by the Court There is nothing m the section to 
pieclude the debtor fiom seeming his discharge by payment after 
decree. Rani v. Ajudhia Prasad, Much tram Ranh v. Ishan 
Chund-er Chucherbutti ; Jam B eg am v. Jahangir Khan , Halim « 
un-nissa v. Deonaram and Nilahanta v Kmshnasami referred 
to. 

Phul Chand v. Chhote Lai ... M# ... 327 


— SECTION 135 — Action- 
able claim — Sale of mortgagor’s interest in mortgaged g>ro- 
perty.~] The sale by a mortgagor of his interest in the property 
moitgaged is not the sale of an actionable claim withm the meaning 
of section 135 of the Transfer of Property Act, 1882. 

Tota Ram v. Lala ... ... ... 403 

(Indian Companies Act), sections 55, 66- Company 

— Register of shareholders —Inspection — Refusal to allow inspec- 
tion of register of shareholder .] Where a person who is entitled, 
under the provisions of section 55 of the Indian Companies Act 
1882, to obtain inspection of the register of share-holders of a 
Company, applies for inspection during business hours and not at a 
time when inspection is prohibited, either under section 56 or by 
reason of any rules framed by the Company under section 55, such 
inspection must be granted, and even a temporary refusal, based upon 



XXXV 


GENERAL INDEX . 


Pago 


grounds of convenience to the Company’s business* will render a 
director responsible for such refusal liable to the penalty provided 
for by section 56. 

Queen-Empress v. Beer ... ... ... 126 


ACTS — 18S7— IX (Provincial Small Caitsb Courts Act), section 
15 — , See Civil Procedure Code, section 586. 

SECTION 23 

— Civil Procedure Code * section 586 — Suit of the nature cogni- 
zable by Courts of Small Causes ] A suit is none the less a suit 
cognizable by a Couit of Small Causes because that Court may have 
exeicised the discretion conferred on it by section 23 of the Pio- 
vmcial Small Cause Couits’ Act, and leturned the plaint to be 
presented to a Couit having ^unsdiction to deteimine a question 
of title raised therein Kali Krishna Tagore v. Izzat-an-mssa 
Khatun. 

Sada Shankar v. Buj Mohan Das ... ... . , 430 


388S— VII (Amending- Code or Civil Procedure), sections 

30 and 55. See Civil Procedure Code, sections 3J2 and 320 

— 1880— -VII (Succession Certificate Act) section 4 . See Civil 
Procedure Code* section 596. 


sechons 6 AND 7— 

Certificate to colled debts— Minor ] Held that a certificate of 
succession may be gi anted under Act No VII of 1889 to a minor 
through Ins next fnond Kali Coomar Chatterjee v Tara Pro - 
sunno Mookerjee 1 cloned to 

Ram Ivuar tn Sardar Singh ... ,,, 


*IS90 — VIII (Guardian and Wards Act)* section 34 — Joint 

Hindu family — Guardian and minor — Court not competent to 
appoint a guai dian to the property of a minor who is a member 
of a joint Hindu family.] It is not competent to a Couit to 
appoint a guaidian to the propci ty of a minor when such minor is a 
member of a joint Hindu family and has no other propeity than his 
share in the joint family estate Jhabbu Singh v Ganga Bishen 
and Gmja v Moher Singh ref ei red to. 

Bandhu Prasad v. Dhiraji Kuar ,. f 

— • * Section 47 — Mppeal 

— Order refusing to direct the removal of a guardian ] 
Wheie an applicant for a certificate of guaulianship applied for a 
twofold relief, namely* that the existing guaidian might be lomoved 
and that she herself might be appointed guardian, and hei applica- 
tion was dismissed* it was held that no appeal would he f 1 oil) the 
order of dismissal* such Older being an older refusing to dnect the 
removal of a guaidian. Molnma Chunder Biswas v. Tarim Suntcer 
Ghose , PaJchioanti Dai v- Indr a JSfarain Singh and In re Bai 
HarJcha mfeivQd to. 

Imtiaz-un-nissa v. Anwar-ul-lah ... w 

IX (Indian Railways Act)* sections 113, 182— Act 

Ho, KI/V of I860, sections ^0, 64,--Cmminal Procedure Code, sec- 
tion 33 “ Offence ” — Travelling on a railway without a proper 

ticket— Punishment.] A passenger who travels in a train without 
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having a proper pass or ticket with him has not committed an 
“offence.” He cannot therefore be legally sentenced to imprison- 
ment in default of payment of the excess charge and fare which 
may be recovered under the provisions of section 113, cl. (4) of Act 
No. IX of 1890. 

Queen-Empress Ram Pal ... . . ... 95 

ACTS -1890 — XI (Prevention of Cruelty to Animals Act), sec- 
tion 6 (1) — Meaning of the word “permit ”1 Meld that the 
word “permits,” as used in section 6, clause (1) of Act No XI of 
1890, implies knowledge of that which is permitted. 

Queen-Empress v. Lalta Prasad ... ... ... 186 

1896 — XII (Excise Act), sections 36, 37, 38, 41, 57 — See Act 

No. XXII of 1881, sections 27, 28, 29, 30, 34 and 47. 

— 1897— VIII (Reformatory Schools Act), sections 4, 8 and 

16 — Order for detention in a Reformatory School under section 
8 — Revision — Rowers of High Court ] Meld that the High Court 
has no power to interfere m appeal or revision with an order for 
detention in a Reformatory School passed m substitution for an order 
of transportation or impiisonment. 

Queen-Empress v. Himai ... ... 153 

Queen Empress v. Gobinda ... ... ... 159 

Queen-Empress v Billar ... ... ... 159 

(Local) IS 92 — I (N.-W. P. and Oudh Lodging -House Act), 

section 5, sub-section 2 -Lodging-house — Mouse of “ pragwal” 
u.sed for accommodation of pilgrims .] Meld, that a“piag\val” 
wao, accoidmg to custom, affoids accommodation to his clients when 
they come to Allahabad foi leligious put poses, is hound, undei the 
N oi th -Western Piovmccs and Oudh Lodging-House Act, 1892, to 
take out a license in xespect of such houses as he may use for the 
accommodation of his clients. 

Queen-Empress v. Behan Lai . . ... ... 534 

ADJUSTMENT OF DECREE OUT OF COURT. See Civil Procedure 
Code, sections 244, 258. 

ADMINISTRATION, Letters of — See Act No. V of 1881, section 50. 

ADVERSE POSSESSION— Limitation — Possession of usufructuary 
mortgagees— Act No XV of 1877, schedule If article 144— Burden 
of proof ] The possession of a usufructuaiy moitgagee bem<* 
the possession of all the persons who have the light of redemption^ 
that is, of all the poisons entitled to the estate, it is only when 
after redemption possession is taken by some of the persons so 
entitled that their possession can become adverse as against the 
others. 

# In a suit for possession of immovable propeity it is for the 
plaintiff to show by some pnmd facie evidence that he has a subsist- 
ing title not extinguished by the operation of limitation before the 
defendant can be called upon to substantiate a plea of adverse 
possession. Parmanand Mist v. Sahib Ah and Jafar Mu tain v. 

Mashuq Ah referred to. 

In dealing with the question of possession as between brothers 
amd sisters in native families regard must be had to the conditions of 
life under which such families live, and to the fact that in such 
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families the management of the property of the family is, by 
reason of the seclusion of the female members, ordinarily left in the 
hands of the male members. In the case of such families^ slight 
evidence of enjoyment of income arising from the property is suffi- 
cient primd facie proof of possession. Fazal Karim v. Xfmda JBibi 
referred to. 

Inayat Hnson v. Ali Husen ... ••• ••• 


ADVERSE POSSESSION, See Hindu law 

AWARD, See Civil Procedure Code, section 516. 

APPEAL, See Act No. VIII of 1890, section 47. 

See Civil Procedure Code, section 544. 

— sections 556, 658. 

. See Letters Patent, section 10. 

— See Practice. 

— .. ... . abatement of — See Act No, XV of 1877, schedule II, article 

179. 

by Government m criminal cases. See Ciiminal Procedure Code 

(1882), section 417. 

— from order. See Civil Procedure Code, sections 562, 588. 

to Her Majesty in Council. See Civil Procedure Code, section 

596. 

Paities to an — See Civil Procedure Code, sections 372 and 582. 

Restitution of benefit obtained under a decree which is reversed 

in appeal See Execution of decree. 

APPLICATION to set aside a decree obtained ex parte. See Civil Pro- 
cedure Code, section 108. 

ARBITRATION Submission to arbitration— Revocation of submis- 
sion.'] A submission to arbitration once made cannot be revoked 
except for good cause It cannot be revoked at the mere will 
of one of the parties to it. Festonjee Ffussurwanjee v. Manoclcjee, 

$ Co , referred tol 

Sultan Muhammad Khan v. Sheo Prasad • •• 145 

ATTACHMENT. See Civil Procedure Code, section 276. 

ATTEMPT to murder. See Act No. XLV of 1860, section 307. 

AWARD. See Arbitration. 

. . See Construction of document. 

BURDEN OP PROOF. See Adverse possession. 

See Guardian and minor. 

CAUSE OP ACTION — Suit for damages for removal of crop — Defend- 
ant entitled to possession under decree of a competent Court of 
Revenue— FI aint iff in actual possession under an illegal decree 
of a Civil Court — Trespass .] A. held a decree of a competent Cpurt 
of Revenue for possession of certain land as against B , and obtained 
under that decree formal possession of the land. B., however, was 
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allowed to remain in such necessary possession of the land as was 
requisite to enable him to remove a crop which was on the land. B. 
removed his crop, and thereafter sued in a Civil Court for a declaration 
that he was A ’s tenant of the land in question, holding occupancy 
rights. A. did not defend the suit, and the Civil Court passed a 
declaratory decree in favour of the plaintiff, and further proceeded 
to execute that declaratory decree by putting B. in possession. Sub- 
sequently B. sued A. for damages in respect of the alleged removal 
by A. of a second crop, which he asserted that he (B ) had sown 
upon the said land. 

Meld that B. had no cause of action, and that even if in fact 
he had sown the crop in respect of which damages were claimed, 
he did so at his own peril and as a trespasser. 

Udit Narain Singh v. Shib Rai ... ... - IM 198 

CAUSE OE ACTION. See Act No IV of 1882, section 85. 

. See Act No. IV of 1882, section 90. 

CIVIL AND hEVENUE COURTS— See Act No. XIX of 1873, sections 
111, 113, 241. 

(Jurisdiction). See Act No. XV of 

1877, sch. ii, ait. 32. 


* . See Cause of action. 

— — * See Landholder and 

tenant. 

* * See Letters Patent, 

section 10. 

— *-» See Jurisdiction. 

CIVIL PROCEDURE CODE, section 13, Explanation IZ—JRes 
judicata — Muhammadan law — Dower — Suit for dower debt after 
previous suit for partition amongst heirs — JSjfect of partition 
decree as constituting res judicata between co-defendant 6.J Two 
of the daughters of a deceased Muhammadan sued the remaining 
heirs for partition of the inheritance, and a deciee for paitiUon 
was made, which was confirmed on appeal by the High Court. 
Pending the appeal to the High Court, two other daughters of the* 
deceased, who had been parties defendants in the suit for partition, 
brought a suit by which they claimed a large share in the estate of 
the deceased as part of the dower debt due to their mother. In this 
suit they impleaded as defendants all the surviving descendants 
of their deceased father. 


Meld that the claim for dower should have been made a ground 
of defence in the former suit by the plaintiffs, who had been defendants 
in the suit for partition, and that as no such defence had been set up 
in that suit the claim in respect of the dower debt fell within the 
purview of explanation II to section 13 of the Code of Civil Procedure, 
and the suit was barred, not only as against the plaintiffs to the 
former suit, but as against the other defondants to that suit. 

Dost Muhammad Khan v. Said Begam 
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CIVIL PROCEDURE CODE, section 13, explanation IISes judi- 
cata — Matter which might and ought to hare been made ground of 
defence m a former suit — Mortgage — Prior and subsequent mort- 
gagees. ] Held, that the holder of three prior mortgages over the 
same pioperty, who, in answer to suits brought by the holders of 
other mortgages over that property of dates subsequent to his, had 
pleaded his rights under one only of the mortgages held by him, 
was barred by reason of explanation II to section 13 of the Code of 
Civil Procedure from aftei wards bunging a suit for sale upon one 
of the remaining mortgages, which he might and ought to have 
pleaded as an answer pro tanto to the suits of the other mort- 
gagees Mahabir Prasad Singh v Maenaghten , Kameswar Par « 
shad v Pag Kumari Ruttan Kuar , Kailash Mondul v Par odes 
JSundari Past, Sheosagar Singh v Sit a Ram Singh and Mata Pm 
Kasodhan v. Kazim IXusam referred to. 

Sri Gopal c Piithi Singh ... ... ... 110 

SECTION 13, EXPLANATION II — Res judl- 

eata — Matter which might have been a ground of defence m 
afoimer suit.'] A defendant m a suit for the rocoveiy of possession 
of immovable property pleaded only a light to the piopnetaiy 
possession of the pioperty in suit m himself. This defence failed, 
and a deciee’was given m favour of the plaintiff. Subsequently the 
plaintiff sold a portion of the pioperty so decreed to him, and the 
quondam defendant bi ought a suit for pre-emption. Held, that 
the suit must fail, inasmuch as the plaintiffs claim was one which 
he might have made when defendant m the foimer suit as an alter- 
native to his defence of title. Srimui Rag ah Moottoo Vijaya, 

&e, v. Kaiama Natchiar , Kameswar Pershad v. Rag Kumari 
Ruttan Koer and Paldeo Sahat v. Pateshar Singh referred to. 

Pulandar Singh v. Jwala Singh ... ... ... 616 

— . — section 2 Transfer — Application to 

High Com t after rejection of a similar application by the Pis - 
iuct Judge — Application disallowed ] Where an application to 
a District Judge to ti.msfer a suit pending in the Court of the Sub- 
ordinate Judge to his own hie had been gianted, the High Court 
decline i to entertain an application for transfer of the same shit 
from the Court of the District Judge. Pand Ahmad v. Pulari 
Pih referred to. 

Muhammad Safdar Husen r Puran Chand ... 395 

SECTION 32 — Order adding defendant — 

Means of questioning such order — ■Practice.] Where an order 
adding a defendant under section 32 of the Code of Civil Proccduie 
was not appealed against, and no objection was taken thereto, m 
the memoiandum of appe il from the decree m the suit in which it 
was passed, an oral objection taken in appeal to such order was 
disallowed. Til ah Rag Singh v, Chahardhan Singh ref erred to. 

Where there is a subsisting decree in a previous suit which 
as regards the subject-matter of a subsequent suit would take effect 
under section 13 of the Code of Civil Procedure, it is not open to the 
party whose rights are affected by such decree to question m the 
subsequent suit the validity of such decree, though it might have 
been open to such party in a separate suit to get the decree set aside. 
Karamah Rahimbhoy v. Rahimhhoy Habibbhoy referred to. 

Dansi Lai v. Ramji Lai 


• M 


• et 
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CIVIL PROCEDURE CODE, SECTIONS 32 AND 108 .— Towers con- 
ferred by section 32 ererciseable even after an 0 ) tier lias been 
passed under section 108.] Held that the powers conferred by 
section 32 of the Code of Civil Procedure in respect of the addition 
of parties were exerciseable even after a suit had been reinstated 
on an application under section 108 of the Code made by one of 
the defendants who had not been served with notice of the suit. 

Tikam Singh v. Thakur Kishore Ramanji Maharaj ... 188 

SECTION 43. See Act No. IV of 1882, 

section 85 

•. section 53 — Verification of plaint — 

Plaint aerified when m an incomplete state —Amendment of 
plaint.] The substantial poition of a plaint, consisting of the state- 
ment of the claim of the plaintiffs and the prayer, was wntten upon 
two sheets of plain paper and voiified by the plaintiffs. Subse- 
quently to the affixing of the plaintiffs’ signatures, a front sheet, 
consisting of a piece of stamped paper 'with the name of the Court 
and the names and addi esses of the parties, was added, and the plaint 
thus composed filed m Court. 

Held , that the verification was defective,* but that the suit 
ought not to have been dismissed. The plaintiffs ought to have been 
allowed an opportunity of amending the plaint by making a proper 
verification. 

Fateh Chand v. Mansab Rai ... 442 

SECTION 108 — Decree ex parte — Appear- 
ance — Pleader retained]in suit but not instructed .] A party defen- 
dant retained a pleader to defend the suit against him, and the pleader 
filed a vakalatnamah and did certain acts for the defendant. How- 
ever, when the suit came on for hearing the pleader came into 
Court and stated that he had no instructions and could not go on 
with tho case, practically, that be had retired from the case. The 
Court pioceeded with the suit and made a decree in favoui of tho 
plaintiff. 

Held that this decree was a decree ex parte within the 
meaning of section 108 of the Code of Civil Procedure. Phagtoan 
Dai v. Hira and Jonardan Dobey v. Pamdhone Singh referred 
to. Sahibzada Zein-ul-abdin Khan v. Ahmad Paza Khan distin- 
guished, 

Shankar Dat Dube v. Radha Krishna ... ... 195 


section 396. 


section 108. See Civil Procedure Code, 


w Section 206 — j Execution of decree — 

Limitation — Act Ho. XV of 1877, schedule n, article 179 — Appli- 
cation to f< the proper Court.”'] An application under section 206 
of the Code of Civil Procedure does not give a fresh starting point to 
limitation and cannot be regarded as an application to a proper 
Court to take step in aid of execution. Kishan Sahai v The 
Collector of Allahabad , Tarsi Pam v. Man Singh and Kallu Pa% 
y. Fahiman referred to. 


Daya Kishan v. Nanhi Begam 

5 
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CIVIL PROCEDURE CODE, section 206— Application to bring decree 
into accordance with the judgment — Decree erroneous but m 
accordance with judgment — Decree not susceptible of alteration ] 

Wheie a decree is in fact in accordance with the judgment on 
which it is based, such decree, however erroneous it may be, cannot 
be alteied on an application under section 206 of the Code of 
Civil Procedure to bring the decree into accordance with the judg- 
ment. 

Lakho Bibi u. Salamat All ... ... ... 337 

• sections 210, 206. See Execution of 

deciee. 


SECTION 223 — Execution of decree — Certi- 
ficate of execution — Jurisdiction of Court to which a decree is 
transferred for execution J The Court to which a decree is sent 
foi execution retains its jurisdiction to execute the decree until the 
execution has been withdrawn from it, or until it has fully executed 
the decree and has certified that fact to the Court which sent the 
decree, or has executed it so far as that Court has been able to 
execute it within its jurisdiction and has certified that fact to the 
Court which sent tho decree, or until it has failed to execute 
the decree and has certified that fact to the Court which forwarded 
the decree. The mere striking off of an application for execution on 
the ground of informality in the application dooB not terminate 
the jurisdiction of the Court to execute the decree, nor render it 
necessary for tho Court to send any certificate to the Court which 
forwarded the decree for execution. J, <J. Bagram y. J. P. Wise, 
followed. 

Abda Begam v. Muzaffar Husen Khan ... ... 129 

— — ■ — section 232. See Execution of decree. 

— . — — — section 244 — Execution of decree — 

Mortgage — Attempt to obtain redemption of a usufructuary mort- 
gage by means of an application in execution .J Certain mortgagees 
held a mortgage which, in its inception was a simple mortgage, but 
which was to become a usufructuary mortgage upon non-payment 
of the mortgage debt by a certain date. The mortgage debt was 
not paid within the time limited. The moitgagees sued on the 
covenant in their bond and obtained a decree for possession, declaring 
thorn entitled to remain in possession until the mortgage debt was 
satisfied from the usufruct. Some time after the mortgagees had 
got possession under this decree, the mortgagors applied, ostensibly 
under section 244 of the Code of Civil Procedure, for recovery of 
possession of the mortgaged propeity and for payment of a large 
sum of money, which they alleged the mortgagees to have collected as 
profits ‘in excess of what was due under the mortgage. 

BCeld, that such an application would not lie. If the allegation 
of the mortgagors were tiue, their proper remedy was by suit for 
redemption and not by application m the execution department. 

Ravji Shivramy . Kaluram , Ram Chandra Ballal v Baba Esgonda 
and Narsinha Manohar v. Bhagvantrav referred to. 

Har Prasad t. Sheo Ram ... ... ... 506 

. — SECTIONS 244 AND 258 —Execution of 

$ i ecree-~SmS to set aside a sale on the ground of an adjustment 
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the decree v ut of Court-*' Adjustment not certified — Suit not 
maintainable ] Held that no separate suit would lie to set aside a 
sale held in execution of a decree on the giound that the deciee had 
been adjusted out of Court when in fact no such adjustment 
of the decree had been ceitifiod in the manner provided by section 
25S of the Code of Civil Procedure Shadi v. Ganga Sahai and 
Kalyan Singh v. Kamta Prasad distinguished Ishan Chunder 
Pandopadhya v. Indro Naraxn Gossami and Pat Past v. Sharup 
Chand Mala not followed Prosunno Kumar Sanyal v. Kali Pas 
Sanyal, Azizan v. Matulc Lai Sahu and Pairagulu v. Papanna 
referred to. 

Jaikaran Bharti v . Ragkunath Singh 6it 254 

CIVIL PROCEDURE CODE, section 276— Alienation of attached 
property — Alienation valid so long as it does not interfere with 
any claim enforceable under a subsisting attachment .] The 
alienation which section 276 of the Code of Civil Procedure is 
intended to pievent is an alienation which, if permitted, would 
defeat claims legally enfoiceable under the deciee m execution of 
which the property alienated has been attached When a pnvate 
> alienation of attached propeity is made under such circuir stances 
' that it m no way mteifeies with the rights secured by his decree 
to the attaching decree-lioldei, section 276 is no bar to such 
alienation Karain Pas v. Sheoambar Ahir and Anund Loll Poss 
v. Jullodhnr Shaw refened to. 

Abdul Rashid v. Gappo Lai ... 421 

— * section 287— j Execution of decree — 

Misrepresentation of value m the proclamation of intended 
judicial sale — Substantial injury within the meaning of section 
311.] The value of pioperty of winch the sale has been ordeied m 
execution of a deciee, when stated m the proclamation of the m* 
tended sale, is a mateiial fact within sub -section (e) of section 287 
of the Code of Civil Pi ocedure. 

An under-statement of the value of the property having been 
made in such a proclamation, which was calculated to mislead 
bidders, and to prevent them from offering adequate prices, or from 
bidding at all, and the sale having resulted in a price altogether 
inadequate — Meld , that such misstatement was a material ii regu- 
larity m publishing or conducting the sale, although theie might 
be no rule lequinng publication of the value in that pnoclamation; 
and that the special remedy, piovided m section 311, was applicable, 
as substantial injury had resulted. 

Saadatmand Khan v. Phul Kuar 4\2 

I — SECTION 291. See Act No. IV of 1882, 

section 89. 

— seCtionb 312 and 320 — Act 7V<?. VII of 

1888, sections 30 and 55 — Execution of decree — Decree transferred 
to Collector for execution— Suit by auction purchaser to confirm 
a sale which had been set aside by the Collector .] At a sale of 
ancestral pioperty held by a Collector executing a decree transfeired 
to him under section 320 of the Code of Civil Piocodure the plain- 
tiffs, decree-holders, were the auction purchasers, On the appli- 
cation of the defendants, judgment-debtors, the sale was set a«ide 
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by the Collector. Thereupon the plaintiffs, decree-holders, auction 
purchasers, filed a suit for a declaration that the auction sale was a 
valid one and that the order of the Collector setting it aside was 
ineffectual Held that such a suit was maintainable. Shib Singh v. 
Mukat Singh overruled ; JJgar Nath Tiwan v. Bhonath Tuvan 
and Duvan Singh v. Bharat Singh refenedto. 

Shiam Behari Lai v Rup Rishore ... ,,, 379 

CIVIL PROCEDURE CODE, sections 320 and 322A — Decree trans- 
fa red for execution to Collector — Collector not authorized to 
hear objections to execution of decree so transferred ] Held 
thatwlieica decree for money has been transferred for execution 
to the Collector undei the provisions of section 300 of the Code of 
Civil Procedure, the Collector is not authonzed under section 322 A 
to hear any objection by the paities interested m the propeity 
advertised for sale to the sale of that piopcrty, noi is it any pait of 
the Collectors duty to decide whether the propeity has oi has not 
been piopeily attached. 

Onkai Singh v. Mohan Kitar ... ... 429 

— section 326 — "Execution of decree— Li- 
mitation— Execution as to immovable property of judgment-debtor 
stayed by reason of such property being in charge of the Collec- 
tor ] The plaintiffs obtained m 187*4 a deciee for money against 
the defendant. In 1879, by an order undei section 32G of the Code 
of Civil Piocedure, the immovable propeity of the judgment-debtor 
was placed under the management of the Collector. Before this 
order was made, and during the period when the judgment-debtoPs 
propeity was m charge of the Collector, various applications for 
execution weie made by the decree-holders. Pinally, in 189G, about 
ten years after the last preceding application, the decree-holders 
applied for execution of their decree shortly after the property had 
been released by the Collector Held that as regards the immovable 
propeity of tlio judgment-debtors, against which execution was 
sought, the application was not haired by limitation, inasmuch as 
the deerec-holders had no lemedy by execution against that property 
until the Collector’s management had ceased. 

G-iidhar Das v* Har Shankar Prasad ... ... 383 

, section 365< See Hindu Law. 

— SECTIONS 372 AND 582 — Parties to an 

appeal —Attaching creditor of decree-holder seeking to be 

brought on to the record as a respondent .] Held that a creditor 
of a decree-holder who had attached the decree pending an appeal 
against it was not entitled to be made a party respondent to the 
appeal under sections 372 and 582 of the Code of Civil Procedure. 

Chail Behari Lai <?. Rahmal Das ... ... ... 38 

section 396 — Suit for partition— 

Nature of decree m such suit— Act No. XV o/1877, schedule %i y 
article 164 — Limitation Execution of process for enforcing the 
judgment — Civil Procedure Code t section 108 — Application to set 
aside a decree passed ex part eh] Tho action of an amin appointed 
under section 396 of the Code of Civil Procedure in a partition suit 
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lo demarcate the shares assigned to the respective parties to the suit 
is not the executing of a process f or enforcing the judgment 
“within the meaning of article 164 of the second schedule to the 
Indian Limitation Act, 1877 Dwarlca Nath Misser v. Bannda 
Nath Misser referred to. 

Shah Muhammad Khan v. Hanwant Singh ... ... 311 

CIVIL PROCEDURE CODE, sections! 406, 407 — Application for 
leave to sue in forma pauperis— Applicant to make out that he 
has a good subsisting cause of action ] Clause (<?) of section 407 
of the Code of Civil Procedure does not refer solely to a quostion 
of jurisdiction, hut the applicant must make out that he has a good 
subsisting pnma faeie cause of action capable of enforcement in 
Court and calling for an answer Chattarpal Singh v Raja Ram , 
Lilian v. Yallabdas Pragji and Vijendra Tirtha Swami v. 
Sudhmdra Tirtha Swami referred to. KoTca Ranganayaha 
Ammal v. Kotca Venhatachellapati Nayudu dissented from 
Venkuhai v. Lahshman Venlcoba Khot distinguished 

Kamrakh Nath Sundar Nath ... ... ... 299 

— * section 410, See Suit in forma. 

pauperis . 

* — * — — section 435 — Company — Corporation — 

Unincorporated society —Norm of suit.'] The corporation contem- 
plated by the Code of Civil Procedure is a corporation as known in 
English Law, that is, a corporation eieafced with the expiess consent 
of the Sovereign, or of such antiquity that the consent of the 
Sovereign may be presumed 

In a suit by an unregistered and unincorporated society the 
names of the members of the company must bo disclosed. If this 
is not done* and if the society is neither a corporation nor a company 
authorised to sue or be sued in the name of an officer or of a trustee, 
so as to make the provisions of the Code of Civil Procedure, se($ion 
435 applicable, the plaint is a bad plaint. Roy lash Chandra Roy 
v JEllis, The Muhammadan] Association of Meerut v. Bakhshi 
Ram and Yusuf Beg v. The Board of Foreign Missions of the 
Presbyterian Church of New Yorlc ref ei red to. 

Panchaiti Akhara, &c. v. Ga,uri Kuar ... ... 167 

— section 440— Guardian and minor — 

Suit brought on behalf of a minor by a person other than the 
minor’s certificated guardian.] Where a suit was filed on bohalf of 
two minors by a person who was not the certificated guardian of the 
minors, there being a guardian duly appointed by a competent Court 
in existence at the time, it was held that the suit was wrongly 
brought, having regard to section 440 of the Code of Civil Procedure, 
and that the plaint should have been returned for amendment, and 
that the defect in the form of the suit was nob cured by the fact, if 
it was one, that the person appearing therein as guardian of the 
minors was the hart a of a joint Hindu family of which all the 
plaintiffs were members. Beni Ram Bhutt v. Ram Lai LhuJcri 
referred to. 

Sham Krishna o. Ram Das ... 162 
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CIVIL PROCEDURE CODE, SECTIONS 440 et SEQQ. — Lunatic- 
Act 1 Vo. XXXV of 1858 — Lunatic , not adjudged to he so, mag use 
through a next friend or defend through a guardian ad litem.] 

The provisions of Chapter XXXI of the Code of Civil Procedure 
are not exhaustive, and where a person is admitted or has been 
found to be of unsound mind, although he has not been adjudged 
to be so under Act No. XXXV of 1858, or by any other law 
for the time being in force, he should, if 'a plaintiff, be allowed to 
sue through his next friend, and the Court should appoint a 
guardian ad litem where he is a defendant. Porter v. P or ter ; 
VenJcatramana Ramlhat v. Timappa Devappa ; Tulearam Anant 
Joshiv . Vithal Joshi ; TJtna Sundari Last v. Ramji Haidar and 
Jonagadla Suhbaya v. Thatiparthi Senadala Buthaya referred 
to. 

Nabbu Khan o. Slta ... ... 2 

— — « — » section 462 — Compromise on lehalf 

of a minor — Suit to set aside compromise as haring been entered 
into without the leave of the Court.~\ Where the guardian ad 
litem of certain minors assented on their behalf to a compromise, 
which compromise was acoepted by the Court, and a decree passed 
thereon, and was found not to be prejudicial to the interests of 
the minors; it was held that the minors could not, after the decree 
based upon the compromise had become final, succeed in a suit to set 
it aside on the sole ground that the Court had not previously given 
leave to the guardian to enter into the compromise. Kalavati v. 

Chedi Lai distinguished. 

Aman Singh v. Narain Singh ... 98 

- — — * * —* section 616 — Award — Decree passed 

upon an award fled in Court without notice of its filing having 
been sent to the parties — Revision .] Held, that it was a good 
ground for revision of a decree based upon an award filed m Court 
that no notice of the filing of the awaid was given by the Court 
to the parties as required by section 516 of the Code of Civil 
Procedure, even though the applicant in revision might have received 
information aliunde that the award- had been filed. Rangasami v. 
Muttusami followed. 

Chatarbuj Das v. Ganesh Ram ... 474 

« — section 539 —Trust— Suit for removal 

of trustees — Parties — Alienees of trustees not necessary par* 
ties .] A suit may pioperly be brought and a decree made under 
section 539 of the Code of Civil Procedure for the removal of a 
trustee. Narasimha v. Ayyan Chetti ; Sathappayyar v. Peru 
asamt ; Rangasami Naickan v. Varadappa Naickan ; Chxntaman 
Bajaji Lev v. Lhondo Ganesh Dev ; Trxcumdass Hulji v. Khimji 
Vullahhdass ; Sayad Hussain Mian v. The Collector of Kaxra ; 
Sajedur Raja v. Raidyanath Deb; Mohi-ud-dinv. Sayid-ud-din / 
and Sajedur Raja Choiodhuri v. Gour Mohun Das JBaishnav 
referred to. Subbayya v. Krishna followed. 

In such a suit as above it is not necessary to malce the alienees 
from the trustee defendant paities to the suit. Bishen Chand v. 

Sped Nadir ; Chintaman Bajaji Dev v. Dhondo Ganesh Dev and 
the Attorney •General v. The Port Reeve and others of Avon 
referred to. 

Huseni Begam v. The Collector of Moradabad 46 
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CIVIL PROCEDURE CODE, section 644— Appeal — Ground of ap- 
peal common to all the judgment-debtors — Reversal or modifica- 
tion of the decree as against all on appeal by one onlyj] Section 
644'of the Code of Civil Procedure does not enable an appellate Couit 
to decide, upon a ground which it considers to be common to all the 
defendants, an appeal preferred by one only of such defendants and 
to reverse 01 modify the decree of the Court below in favour of all 
the defendants, unless the lower Court has proceeded upon a ground 
common to all the defendants. It is only when the decree appealed 
against has proceeded upon a ground common to all the defendants, 
that is, when the Court below has made a decree against seveial 
defendants upon >a finding which applies "equally to all of them, 
that under section 544 any one of the defendants may appeal ^against 
the whole deciee and the appellate Couit may reverse or’modify 
that decree in favour of all the defendants. Frotab Chunder Dutt 
v. Koorbanissa JSibee referred to. 


Pur an Mai v, Krant Singh ... g 


. • section 544 — Decree proceeding upon 

ground common to several defendants — Decree upset in appeal, 
but restored on appeal by one only of the defendants— Execution 
for costs by other defendants — Appeal — Decree to be executed 
when there has been an appeal .] A suit brought against several 
defendants was dismissed with costs. The plaintiffs appealed, and 
the case was remanded to the Court of first instance under section 
562 of the Code of Civil Procedure. One of the defendants appealed 
against the order of remand to the High Court, which set aside the 
order of remand and restored the deciee of the fiist Court. 

Meld, that the decree of the first Court being restored in its 
entiiety, the defendants who had not appealed weie entitled to take 
out execution of that decree for the costs awarded to them by it, 
notwithstanding that they were not parties to the decree of the 
High Court. Muhammad Sulaiman Khan v. Muhammad Yar 
Khan distinguished. Shohrat Singh v. JBrxdgman refened to. * 
Mul Cliand v. Ram Ratan 


SECTIONS 656 AND 558 —Application to 

restore an appeal dismissed exparte— Evidence — Practice ] When 
an application is made to restore an appeal which lias been dismissed ex 
parte for default of appearance the applicant must produce all his 
evidence in support of the application before the Court to which it is 
made. If he does not do so and the application is dismissed, he cannot 
he allowed to supplement such evidence in a Conit of appeal on appeal 
from the order dismissing his application. Mari Das MuJcerii 
v. Radha Kishen Das followed. ^ 

Muzaffar Ali Khan v. KedarNath 


_ 7 7~v ~ 7 r sections ooo, ooy- Appeal— Dismissal 

of appeal— Default of appearance .] Where on an appeal being* 
called on for hearing the vakil who held the brief for the appellant 
stated that he was unable to argue the case, the fact being that the 
briei had come into his hands too late for him to prepare himself in the 
case, and the appeal was in consequence dismissed, it wa§ held that 
this was not a dismissal for default of appearance. Shankar Dat 
Dube v. Radha Krishna distinguished. Ram Chandra Pandurang 
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Haik v. Madhav Purushottam Haik referred to. Rakhal Chandra 
Rai Chowdhun v The Secretary of State for India %n Council 
dissented from. 

Chiranji Lai v, Kundan Lai ... ... M4 294 

CIVIL PROCEDURE CODE, sections 562, 5S8 — Appeal from order 
of an appellate Court — High Court hound by findings of fact of 
the Court beloto ] In an appeal from an order of an appellate Court 
tlie High Court is bound to accept, as in a second appeal from a 
decree, the findings of fact arrived at by the lower appellate Court, 

Q-auri Shankar v. Karima Bibi approved. 

Tika Ram v. Shama Charan ... ... ... 42 

—— section 583 — Restitution of benefit 

obtained under a decree subsequently reversed m appeal — Interest 
allowable on amount so recovered ] Wheie, m consequence of a 
deciec having been leversed on appeal, the decieo-hol&ei t is entitled to 
reeovei under section. 583 of the Code of Civil Procedure any sum 
which before such decree was reveiscd he had been obliged to pay 
m execution of that decree, such deciec-liolder is entitled also to 
receive mteiest on the amount so recovciable Rodger v The Com - 
ptoir D’Bseompte de Pans, Jaswant Singh v. Dip Smr/h, Ram 
Sahai v. The Bank of Bengal , Bhagwan Singh v, Ummatul 
Hasnam , Ayyavayyar v. Shastram Ayyar and Haiti Prasad v. 

Chat a'i pal Dube referred to Meioa Knar v. Banarsi Prasad, 
dissented from 

Phnl Cliand v Shankar Sarup ... ,,, 430 

SECTION 686 — Suit of the nature 

cognizable m Courts of Small Causes — Act Ho. IK of 1887, section 
15.] Held that a suit to recover from a docreo-holdor money paid as 
the prico of property sold in execution of a decree as the propeity 
of the judgment-debtors, on the ground that tho judgment-debtois 
had no saleable interest in the property, is a suit of the nature 
cognizable in Courts of Small Causes within the meaning of section 
586 of tho Code of Civil Proeedme. 

Makund Ram v. Bodli Kishen ... ... Mi SO 

SECTION 586, See Act No-. IX of 1877, 

section 23. 

■ * ~, SECTION 506 Appeal to Her Majesty 

m Council — Decree ajfirming the decision of the Court immedi- 
ately below — Decree dismissing an appeal to the High Court 
for default of prosecution'] Held that; a decree of the High 
'Court dismissing an appeal for want of prosecutio-n— the appellants 
not having supplied their counsel with matenals upon winch to 
argue tlie appeal when it was called on for hearing— was a decroe 
affirming tlie decision of the Court immediately below, within the 
moaning of section 596 of the Code of Civil Procedure. 

Beni Rai v. Ram. Lakhan Rai ... ... tM 367 

section 596— Appeal to Her Majesty 

m Council — Substantial question of law —Succession certificate 
not produced at the proper time — Act Ho. VII of 1889 {Succes- 
sion Certificate Act), section 4.] The representative of a decree* 
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holder applied for execution of a decree without producing before 
the Court a certificate of succession as required by Act No. VII of 
1889, section 4 The Court to which the application was inado 
granted execution. The 311 figment-debtor appealed to the High 
Court, by which the order of the lower Court was sustained upon 
pioduction before it (the High Court) of the necessary certificate of 
succession. Held that an objection that the said application for 
execution was improperly granted by reason of the non-production of 
the succession certificate before the lower Court did not raise a 
** substantial question of law ” within the meaning of section 
596 of the Code of Civil Procedure, so as to warrant the High Court 
in granting leave to appeal to Her Majesty in Council. 

Shuja Ali Khan v. Ram Kuar ... M , 118 

CIVIL PROCEDURE CODE, section 622 — 'Revision — Erroneous deci- 
sion on point of limitation ] The fact that a Court having 
power to decido whether or not a certain matter was barred by 
limitation wrongly decided that it was not barred, and proceeded to 
deal with it affords no ground for revision under section 622 of the 
Code of Civil Procedure. Amir Hasan Khan v. Shea JBaJcsh 
Singh and Barman Lai v Khulan referred to. 

Sundar Singli v. Dorn Shankar ... ... 78 

CLUB — Contract — Liability of the Secretary of a Club m respect of a 
contract entered into for the benefit of the members of the Club.~\ 

Held that the secretary of a Club could not, unless he specially 
accepted a personal liability, be sued personally on a conti act entered 
into on behalf of the membeis of the Club by his piodecessor in 
office ; nor could the members of a Club collectively be sued through 
their secietary as their representative. 

The N-W. P. Club c. Sadullah ... t ., ,,, 497 

COMPANY. See Act No. VI of 1882, sections 55, 56. 

. See Civil Procedure Code, section 435. 

COMPROMISE. See Civil Procedure Code, section 462. 

CONFESSION, See Evidence. 

CONSTRUCTION OF DOCUMENT — Award — Award of the nature of 
a family settlement directing an annuity to be paid “ ta haiydt 
walidain An award drawn by an unprofessional arbitrator in 
India is not to be construed according to the same principles as an 
award settled by counsel or a solicitor m England, but in accordance 
with what may reasonably be supposed under the circumstances of 
the case to have been the intentions of the arbitrator. 

Where an award, which was of the nature of a family settlement 
between a father, motber and son, of certain property which had 
been given by the father to the mother in lien of dower and then by 
the mother to the son, directed that a contain annuity should he paid 
out of the pioporty to the father and mother <e ta haiyaf wall dam** 
it was held that the annuity was to be paid during the joint lives of 
the father and mother and also during the life of the survivor. 

Abdul Majid Khan v, Kadri Bcgara 

6 


245 
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CONSTRUCTION OF DOCUMENT — Waj ib-u l-arz — Pre -emp t ion.] By 
the clause in a wajib-ul-arz which related to pre-emption it 
was provided as follows :-~ 

“When any co-sharer wishes to make a sale or mortgage of 
his share, it is incumbent on him to do so, first, in favour of a near 
co-sharer, next, in favour of a co-sharer of his thole and lastly, m 
favour of a co-sharer of another thole , at the rate of Rs. 20 per 
bigha of cultivated land and Rs 5 per biglia of waste land If 
none of these take it, then ho may transfer it to an outsider If 
any co-sharer, (i e , any co-sharer who wishes to sell or mortgage) 
fail to act as above directed, another co-sharor has the right of 
enforcing pre-emption in respect of the property If the term of 
the mortgaged share of any co sharer is about to expire and notice 
of foreclosuio has been issued, and the co-shaier moitgagor has not 
the means to redeem, then another co-sharcr, after paying up the 
money, may take back the shaie, and when the original mortgagor 
has the means, he, after paying the money, may take possession of 
the share.” 


Held that, in the case of a conditional sale of property to which 
this waj ib-ul-arz applied, there were only two stages contemplated 
by the wajib-ul-arz, and not three. The first stage was at or about 
the time of the execution of the deed of conditional sale, and at 
that time pre-emption might be had by a co-sluuer at the rate 
indicated in the waj ih-ul-arz, The second stage was when the 
conditional vendee had brought his suit for foreclosuie, and at that 
timo the pie-omptor would have to pay the amount found to he due 
under the deed of conditional sale. When once, however, the order 
for foreclosure had been made absolute, the co-sharer’s right of pre- 
emption was gone and extinguished, 

Gya Bharthi 0 . Lakhnath Rai ,,, 



See Act No. Ill of 1877, 

See Execution of decree. 
See Pre-emption. 


section 


CONTRACT — Intention as to future action , expressed between parties 9 
not amounting to a contract .] A mutual expression of intention 
botween parties caused expectation on either side that the intention 
would be carried out, but no contract was made 


A childless person, since deceased, expressed to the father of the 
minor, son of his sister his intention to make the hoy his heir, and 
that if he, the intending donor, should have children of his owm ho 
would give the boy a shaie of his propeity. The father assented, and 
made over charge of the hoy. 

The widows, and mother, of the deceased, taking his estato for 
their lives, admitted the boy to joint possession with them ; and on 
being sued by the reversioners of the famdy estate expectant upon 
their deaths, defended, as co-defendants with the boy, on the ground 
that they had, in obedience to the known wishes of the deceased, re- 
cognized the boy as heir to him. 

Held, that the reversioners could only be deprived of the inheri- 
tance aftor the death of the widows, who could not transfer any estate 
to last beyond their own lives, by the act of the deceased in contracting 
with the father of the boy to make the boy the heir, if such contract 
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liad been made. And that the substantial question was whether the 
repiesentitiona made between the two had amounted to a contract to 
that effect. 

On evidence, wholly oral, it was found that no such contract had 
been made. Only enough had been said between the two to give rise 
to the expectation on either side that the boy would, the then intended 
course being followed, get the inheritance. 

Narain Das v. Ramanuj Dayal 200 

CONTRACT. See Act No. IX of 1872, section 23 

— See Club. 

See Maha-brahmans. 

CORPORATION. See Civil Procedure Code, section 435. 

CO-SHARER, See Pie-moitgage. 

COSTS. See Execution of decieo. 

COURT FEE, See Act No. VII of 1870, sections 10 and 12. 

See Act No. VTI of 1870, sections 12 and 2Sw 

* See Suit %n formd pauperis 

CRIMINAL PROCEDURE CODE, Section 33 — See Act No. IX of 1890, 
sections 1X3, 732. 

• sections 35 and 397 —Concurrent 

sentences not authorised by the Code .] There is no provision in 
the Code of Criminal Procedure by which a Court is empowered, on 
convicting an accused person of two or more offences at the same 
time, to direct that the sentences imposed in respect of such 
offences shall run concurrently, 

Queen-Empress «. Ishri ... ... ... £ 


1859, section 1. 


SECTION 83. See Act No. XIII of 


— — SECTION 110, et segg — Security for 

good behaviour — Object of demanding security — Discretion of 
Magistrate m accepting or refusing sureties tendered ] The 
object of requiring secimty to bo of good behaviour is not to obtain 
mouey for the Crown by the forfeiture of recognizances but to insure 
that the particular accused person shall be of good behavioui for 
the time mentioned in the order It is theieforo reasonable to 
expect and require that the sureties to bo tendered should not be 
sureties from such a distance as would make it unlikely that they 
would exercise any control over the man for whom they were 
willing to stand surety. Narain Sooboddhee not followed, 
Queen-Empress v. Rahim Bakhsli ... 


(1882), sections 133, 135 and 136 

— Act No, XLV of 1S0O (Indian Penal CodeJ , section 188 — 
Power of Magistrate to order repair of a house not adjoining 
the public roadS] Section 133 of the Code of Cmnnial Procedure 
does not empower a Magi sii ate to oiclei the owner of a house 
standing apait hom any imbhc road m its on n compound to icpair 
such house. By “peisons living or cai lying on business m the 
neighbouihood,” injury to whom the power to pass orders under 
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section 133 is intended to prevent, are meant, not the persons who 
in the exercise of their pn\ ite lights may use a building supposed 
to be in a dangerous condition, but unascei tamed members ot the 
public whose ordm u y avocations may take them to the neighbour- 
hood of such building. Queen-Emp) ess v Lfarayana and Queen - 
Empress v. Bishamber Lai distinguished. , 

Queen-Empress v* Jasoda Nand ... ... ... 601 

CRIMINAL PROCEDURE CODE, section 146. See Act No. XV of 
1877, schedule II, aitxcle 47. 

— « SECTION 208 — Evidence — Proce- 
dure — Duty of Magistrate inquirin q into a case triable by the 
Court of Session to take the evidence of the witnesses produced 
by the accused ] A Magistrate inquning into a case under Chapter 
XVIII of the Code of Criminal Procedure is not empoweied to 
fiame a charge or make out an older for commitment until and 
aftei he has taken all such evidence as the accused may produce 
bcfoic him for healing 

Queen Empress v. Ahmadi ... ... ... 204 

* SECTIONS 337 AND 629 — Pardon — 

Tender of pardon by a magistrate having powers under section 
337, but not being the magistrate lejore whom the inquiry zoas 
being held ] A dicuity was committed m the district of Muttra and 
was being inquired into in that distiict. Pending such inquiry, 
one Partab Singh appeared before the Magistrate of the neigh- 
bouring district cf Etah and obtained from him a tender of pardon 
in respect of the said dacoity, on the stiength of which pardon 
he was examined as a witness by the Magistrate of the Etah district 
and made a statement implicating himself and otlieis in the dacoity. 
Subsequently, on the case being committed to the Couit of the 
Sessions Judge of Agra, the tender of pardon made by the Distuct 
Magistrate of Etah was ignored and Partab feingk wa 3 tried and 
sentenced for the dicoity. 

Meld , on appeal to the High Court, tint the Magistrate of 
the Etah District Lid no jurisdiction uudei the circumstances 
to mike the tender of pardon which he did, and that his action 
in that respect was not covered by section 639 of the Code of 
Cuimnal Pioeeduie 

Queen-Empress tn Chidda * ... ... #M 40 

SECTION 339 — Pardon— Tender of 

paiden by Magistrate inqun mg into a C) imiual case — bardon 
withd? awn after some of the witnesses for the prosecution had 
been examined — Effect of zo it hdi awal of the pardon at that staged] 

A magistrate inquning into a cliaigo of dacoity tendered, a pudon 
to one of the accused persons. The pardon was accepted, and tho 
poison to whom it was tendeied w r as examined as a witness for tho 
prosecution Subsequently, and after ceitam other witnesses for 
the prosecution had been examined, the Magistiate, being of opinion 
that the person to whom paulon had been tendeied had not made a 
full disclosure of the facts of the case, withdrew the pardon, put the 
person to whom it had been tendeied back in the dock, and ulti- 
mately committed him along with the otliei accused to the Couit 
of Session. lbeld 3 that tho commitment of the person whose 
pardon had been withdrawn must be quashed, inasmuch ae he had 
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bad no oppoitumty of cross-examining the witnesses for the piose- 
cution who weie examined befoie las pudon. was w ithdiawii , bub 
that it was not necessaiy that, if a ficsh commitment could be 
made in tune, his tml befoie the Couit of Sessions should ho 
postponed until the tnnl of his co-accused had been completed. 

Queen- Em pi ess v. Sudra and Queen-Empress v. Mulua lefened to. 

Qucen-Empiers v Bnj Naum Man ... ,. 529 

CRIMINAL PROCEDURE CODE, section 342 — Evidence — Accused 
pei sons under trial sc pea at eh} for a substantive offence and for 
abetment of that offence competent witnesses on each other’s behalf ] 
Pu&onci A was Died for an offence under section 403 of the Indixn 
Penal Code and was comieted, but wis sent to a Magistrate ( f higher 
poueis th«n the convicting Magistrate to be Sentenced Whilst his 
case was pending befoie the second Magistiate, pnsoner 2?, bein'* 
on his tnal sep nat-dy foi abetment of the offence foi which A had 
been tiled, applied for A to be summoned as a witness on his behalf 
B’s application was refused Held , that section 342 of the Code of 
Ciimmal Piocedure was no bu undei the cn cun ‘stances to A's 
giving cadence for 13 } inM that E’s application ought to have been 
gi anted 

Queon-Empiess v. Tiibem Sahai ... ... 

* * * (1882), section 417— Appeal h/ Gov- 

ernment from an acquittal on the same footing as an appeal ffom 
a conviction— Act No XL V of li> 60 , sections % ct hcnpi—liijht 
of private defence'] Wien a body of men arc dote- mined to 
vindicate thou lights 01 supposed lights by unlawful io,ce and 
when they engage 111 a light with men who, on the oth 1 hind, aio 
equally dote 1 mined to Mudieite by unlawful foice their lights oi 
supposed lights, no question of. self-defence auses. 

In the Code of C.immal Piocedure there is no apparent dis- 
tinction between the ught of appeal against an acquittal and a 
light of appeal against a con\utio«i Qiucn- Empress v- Gayadm 
and Queen-Empress v Gobardhan lefeirod to. 

Qucen-Einpiess v. Piug Dat ... ... ... 459 

8 KCV 1 ion 137— Orders for further 

inquiry— Order to the picjudicc of an accused person— Xot ice to 
show cause] Ihdoie ...iy oidei is mule to the prejuduv of an 
accused peison, notice should he gi\en to that pm son L > appeu and 
show cause why the otdm should not bo paesed Queen-Empress 
v Chuiu lefeirod to 

Queun-Empiess v Ajudhia ... ... ... 339 

* * * section 555 — Jurisdiction — Appel- 

late Court not disqualified by interest from granting permission 
to a subordinate Court to try a case.] The interest which might 
disqualify a Court lhom trying or committing for tiial a case having 
regai d to section 535 of the Code of Criminal Procedure, will not 
prevent an Appellate Court from giving the permission conte mplatod 
by that section. 

Queon-Empress v. Pateh Bahadur ,,, ... pgp 

CBOSS-EXAMINATION. See Evidence, 
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CUSTOM See Landholder and tenant. 

CUSTOMARY RIGrHT — Prescription — Ghat dedicated, to the public — 

Bight to occupy specific portion of the ghat not susceptible of 
acquisition by prescription — Gangaputras ] Held that no exclu- 
sive right of occupation could be acquired by prescription in any 
specific portion of a bathing ghat the use of which was dedicated 
to the public. Husain Ah v. MatuJcman followed Tyron v. Smith 
and Turner v. Bmgwood Highway Board referred to. 

The Municipal Board of Cawnpore v. Lallu ... 200 

DECLARATORY DECREE — Suit for declaration of title to and pos- 
session in immovable property — Limitation — Act Ho ZF of 
1877 ( Indian Limitation Act) , Sch. u. Arts . 120, 144.] A suit 
for a declaration of right to and of actual possession in immovable 
propei ty is governed by the limitation proscribed by Article 120 
of the second schedule to the Indian Limitation Act, 1877. Moru 
Bin Patlaji v Gopal Bin Satu ,* Durga v. Haidar Ah ; BhiJcaji 
Baji v. Pandu and Mahomed Bxasat AH v Hasm Banu referred 
to The judgment of Oldfield, J., in Debt Prasad v. Jafar Ah not 
followed. 

Legge v. Rambaian Singh ... ... „« 35 

DECREE, Declaiatory— See Declaratory decree. 

DEED. Suit for cancellation of a — , See Suit, &c. 

DEFAULT OF APPEARANCE, Dismissal of appeal for—. See Civil 
Piocedure Code, sections 556, 558. 

DOWER— See Civil Procedure Code, section 13, explanation II. 

See Muhammadan Law. 

DECREE ex parte. See Civil Procedure Code/ section 108. 

EASEMENT. See Customary right. 

EVIDENCE — Confession — Value to be attached to a confession subset 
quently withdrawn .] It does not necessarily follow, because a 
confession made by an accused person is subsequently retracted and 
there is little or no evidence on the record to support the confession, 
that therefore the confession is to bo rejectee!. The credibility of 
such a confession is in each case a matter to be decided by the Court 
according to the circumstances of each particular case, and if the 
Court is of opiniou that such a confession is true, the Court is 
hound to act, as far as the person making it is concerned, upon 
such belief. Queen-Empress v. Mahabir and Queen-Empress v, 

Bangi referred to. 

Queen-Empress <?. Maiku Lai ... , M 133 

r — Prosecution witness examined before the Magistrate 

but not called m the Court of Session — I Vitness called by the 
defence — Cross-examination by defending counsel disallowed ] 

Where the prosecution declined to call in the Court of Session a 
witness for the Crown who had been examined in the Magistrate’s 
Court, and such witness was thereupon placed m the witness-box by 
counsel for the defence, it was held that counsel for the defence 
was not entitled to commence his examination of the witness by 
questioning him as to what he had deposed in the Magistrate’s 
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Court. Questions as to his previous deposition were under the 
circumstances only admissible by way of cross examination, with the 
permission of the Couit, if the witness proved himsolf a hostile 
witness. 

Queen -Empress v Zawar Husen ... ... 155 

EVIDENCE. See Act No. XLV of IS60, section 124A. 

— See Act No. XLV of I860, section 198. 

— See Civil Proccduie Code, sections 556 and 558 

See Criminal Pioceduie Code, section 208 

. — — See Criminal Pioceduie Code, section 342. 

EXECUTION OP DECREE — Application for execution ly lencficial 
holder of decree — Application dismissed — Suit for declaration 
of applicant's right to execute the deer ee— Civil Hroccdui e Code, 
section 232.] Held, that wlicie an application under section 232 
of the Code of Cn il Procedure by a poison alleging himself to bo 
beneficially entitled under a deciee to execute such decree lias been 
rejected, it is still competent to the applicant (no appeal lying fiom 
the order undei section 232 lejcctmg Ii is application) to bung a 
separate suit for a declaration that he is the person entitled to 
execute tlic deciee. Ham Haksh v Hanna Lai and Jlalodhar Shaha 
v. Jlarogohmd Las Koiburto lofeiied to. 

Slicoraj Singh v. Amin-ud-dm Khan ... ... 539 

EXECUTION OP DECREE — Application for execution giving wrong 
date of decree — Amendment allowed after limitation — Amend- 
ment relating hack to former appheat ions.] J. obtained a decree 
on two mortgage bonds on the 25th November 1885 That decieo 
was set aside, but another deciee was passed in his favour ou the 
21st of September 1886. The decieo-holder made seveial applications 
to execute the decree, but in each described the decree as of tlic 25th 
November 1885. On tlic thud application the judgment- debtor 
objected that the application Nvas tuiie-burcd The application was 
allowed to bo amended, but the amendment took place aftei the 
expiry of limitation. Held, that the amendment w r ould lelate back 
to the preceding applications, and execution of tlic decree was not 
tune-barred. Ajud/na Ham v. Muhammad Munir followed. 

Jiwat Dube v. Kali Cbaran Ram ... ... ,,, 478 

mm. — — Consti uction of decree — Act Ho IV q/*1882 

(Transfer of Troperty Act) , section 88 — Civil Trocedure Code, 
sections 219, 20b — Costs — Decree apparently awarding costs 
twice over.] A decree diawn up under section 88 of the Transfer of 
Pioperty Act, 1882, was propoi ly framed in accoi dance with the 
requirements of that section, hut, m addition to the pi escribed 
contents of such a decree, contained a clause to tho following effect » — - 
"It is further oideied, that tho defendant aforesaid do pay to 
the plaintiffs aforesaid tho sum of Rs 876-8-0, the amount of costs 
incurred by them in this Couit.” 

Held, that this latter clause was merely a formal compliance 
with the provisions of tho Code of Civil Proceduio, and was not 
intended to be a direction for tho recovery of costs personally fiom 
the judgmont-debtoi- Chxranji v. Moti Ham on this point over- 
ruled. 


Maqbul Fatima in Lalta Prasad 


Mt 
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EXECUTION OF DECREE — Constt uction of decree — Duties of execut- 
ing Court —Act. No IF of 1S82, section 83 — Decree for sale 
on a moitgage wrongly allowing into est after date fixed for 
payment ] Wheie a decree foi sale under the Transfer of Property 
Act as framed is amb guous, the Court executing it must put its 
o^n construct. on on it, and if possible will constiue it as a decree 
piopeily framed accoidirg to law , but whore there is no ambiguity 
m the decree, the executing Court is bound to execute it accouhng 
to its teims, whether the decree he light or wrong Amolalc Ram 
v. Lachmi Naram and JBadiJiah JBegum v Harden lefened 
to. 

Pirbhu Narain Singh v. Rup Singh ... Mt 397 

* ■ “ — Restitution of benefit obtained under a 

decree which, is reversed m appeal — Restitution sought by means of 
execution of appellate decree against a person not a party to 
the appeal ] Held , that appellants an the Pnvy Council who had, 
antecedently to tiling their appeal to Her Majesty m Council, paid to 
the assignee of the decree appealed against, which was for costs only, 
the amount then piyable under that dcciee, could not, on succeeding 
in their appeal, obtain restitution, merely by vntue of and in execu- 
tion of the order of Her Majesty m Council, of the amount so paid, 
from the assignee when that assignee had been no paity to the appeal 
to Her Majesty in Council. Hhagwati Rrasad v. Jamna Rrasad 
refened to 

Sadiq Husain 0. Lalta Prasad |i# t t 139 

■ See Act No. XV of 1877, schedule II, 

article 179. 

See Act No. IV of 1882, section 89. 

See Act No. IV of 1882, section 89. 

See Civil Procedure Codo, soction 20G. 

See Civil Procedure Code, section 223. 

See Civil Piocedure Code, section 244. 

See Civil Piocedure Code, sections 244, 258. 

See Civil Pioceduie Code, soction 276. 

See Civil Pioceduie Code, section 287. 

See Civil Procedure Code, sections 312 

~ — See Civil Procedure Code, sections 320 

and 322A. 

• See Civil Procedure Codo, soction 326. 

* * — * See Civil Pioceduie Code, section 544. 

*" T "" See Civil Procedure Code, soction 583. 

$ ee ]\iesno profits 

EXECUTOR. See Act No V of 1881, section 9. 

FALSE INFORMATION. See Act No XLV of 1860, section 177. 

GANGAPUTRAS See Customary right. 

■serSf Act No. IV of 1882, sootions 122 and 123. 
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GUARDIAN AND MINOR —Loans to a minor — Inquiries necessary to 
be made by lender — Burden of proof] A plaintiff wlio has advanced, 
money to relieve the necessities of a minor must make all reasonable 
inquiries as to the facts of such necessities, and having made such 
inquiries and reasonably entertaining a bond fide belief in the exis- 
tence of such necessities he can advance his money in safety, 
even though the sum borrowed by the guardian upon the secuiity of 
the minor's estate is not in point of fact used for his necessities or 
his benefit. On the other hand a plaintiff who lends money without 
such inquiries cannot thereafter successfully have recourse to the 
minor’s estate for the satisfaction of the debt. Hanuman Pershad 
Pandey v Balooee Munraj Kunwari referred to. 

Kandhia Lai v. Muna Bibi ... ... e ., 135 

— g ee Act No "VIII of 1890, section 34. 

— — * — See Act No. VIII of 1890, section 47. 

— * See Civil Procedure Codo, section 440. 

HIGH COURT. Revisional powers of~£cc Act No. VIII of 1897, sec- 
tions, 4, 8 and 16. 

HINDU LAW — Adverse possession — Limitation — Suit by reversioner 
to Hindu female heir.] Where property which should by law be in 
the possession of a female heir is held adversely to such heir by a 
trespasser, the possession of the trespasser is adverse also as against 
tlio reversioners of such female heir as well as against tho female 
heir, and limitation will begin to run against the reversioners 
from the date of the commencement of such adverse possession. 
Hanuman Prasad v. Bhagauti Prasad approved. 

The Pull Bench decision in Pam Kali v. Kedarnath has been 
impliedly overruled by the judgment of tho Privy Council in 
Mussummat Laohhan Kunwar v Anant Singh . 

Tika Ram v. Shatna Charan ... ... ... 42 

— Hindu widow — Succession — Legal representative — - 

Civil Procedure Code > section 365 ] A roveisioner succeeding to 
the estate of a deceased pci son after the death of tho widow of that 
person would be bound by a decree obtained against the widow pro- 
vided that there was a fan trial of the suit m which the decree was 
passed. Consequently tbo widow’s right to sue survives to, and 
devolves on, tho heir of her husband ontitled to the estate, and such 
heir, and not her personal heirs, should bo held to be her legal repre- 
sentative fox tbo purposes of section 365 of the Code of Civil Proce- 
dure. Katama Hatchiar v The Rag a of Shivagunga, PCari Nath 
Chatterjee v Mothurmohun Goswami and Premmoyi Choudhrani 
v, Preonath JDhur rofeirod to 

Tiibhuwan Sundar Knar v. Sri Narain Singh 341 

Joint Hindu family — Joint family or self -acquired 

property — General education acquired at the expense of the joint 
family funds] Held, that the mere fact that a member of a joint 
Hindu family had acquired a certain general education of a not very 
advanced character at the expense of the joint family funds would 
not have the lesult of making all the subsequent earnings of that 
member joint family piopeity, but they would remain his 

7 
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self -acquired pioperty. Rauhem Valoo Chetty v. Rauhem So or yah 
Chetty and Rnshnagi Mahadev v. Mo? o Mahadev referred to and 
followed. 

Lachmin Kuar v. Debi Prasad ... ... ... 435 

HINDU LAW — Joint Hindu family — Rights of son in joint ancestral 
property — Mortgage ] A member of a joint Hindu family has no 
power in his father's life-time to make a mortgage of any pait of 
the ancestral family pioperty. Balgobmd Dai, v. Naram Lai and 
Madho Rarshad v. Mehrban Singh referred to. 

Bhagiiathi Misr v Sheobhik ... ... ... 325 

— Mitalcshara — Impartible raj — Impartible raj not 

necessarily walie?iable ] If amongst Hindus governed by the law 
of the Mitakshaia, a ra] happens to be impartible and governed by 
the rule of pumogemtuie, it does not theiefoie follow that it is 
inalienable. The condition of inalienability depends upon special 
custom, or, in some cases, upon the special tenure of the raj and 
must be clearly proved. Rani Sartag Kuan v. Rani Deoraj 
Kuan referred to. 

Hup Smgh v. Pirbhu Narain Singh ... ... 537 

. Mitalcshara — Rower of a member of a joint family 

to alienate — Self -acquired immovables - Construction of words 
of a sanad granting an absolute estate of inheritance — Change 
of ancestral character of immovables — Mortgage and foreclo- 
sure— Bond fide re- acquisition for value by mortgagor's descend- 
ant ] A father, being a member of an undivided family subject 
to the Mitakshara, can exercise full power of disposition at his 
own discretion over immovables which he has himself acquired, 
as distinguished from ancestral property. 

The immovables alienated by a father's gift, disputed by hie 
son, partly consisted of zammdari rights in villages which had been, 
at one time ancestral in the family, but had been transferred to satisfy 
the debts of an ancestor, and had been acquired back by his descend- 
ant, the donor. As to one of these villages the Courts below had 
differed whethei it was self -acquired propeity in the donor's hands 
It had been mortgaged by the ancestors ; and the mortgage had been 
foreclosed under Regulation XVII of 1806, before having been 10 - 
acquired by the donor. 

That the foreclosure and re-aoquisition were genuine were facts 
found upon evidence, including that of prior, concurrent, decrees 
maintaining the foreclosure, as between other parties. 

Held , that the re -acquisition was not a redemption of an estate 
inherited from an ancestor, and merely encumbered ; but that the 
once ancestral character of this villago had been destroyed by the 
foreclosure. Like the other villages alienated by the father’s gift 
it was self-acquired by the donor 

Other immovable property comprised in the gift consisted of a 
malikana payable out of other villages conferred upon the donor by 
a Government sanad granting a muafi on seven villages to him for 
life and declaring that “ the zamindars who now pay the revenue 
will pay it to him, and after him they shall ever pay ten per cent, 
as malikana allowance to his heir alter the deduction of Govern- 
ment revenue for generation after generation." 
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Meld, that the grant of the malikana was absolute to the one gran- 
tee that there were not two gifts, one for life to the grantee, and the 
other a distinct gift after his death, to the person who should then be 
his heir. The malikana formed part of the grantee’s heritable pro- 
perty and was self-acquired 

Meld , also, m reference to the High Courts’ Act, 1861, in which 
no time is mentioned for the appointment of an acting judge on the 
occurrence of a vacancy, that such an appointment could not be 
questioned on the giound of its not having been made until after a 
period alleged to be unreasonable. 

Balwant Singh t>. Ram Kishori ... ... ... 267 

HINDU LAW — Milahshara — Succession — Sister's son.'] Meld that in 
the absence of nearer relatives a man may be heir to his mother’s 
brother as regards property which is governed by the Mitakshara 
law of inheritance. ThaJcooram Sahiba v. Mohui } Lall ; Rao 
Kurun Singh v. Nawab Mahomed Fyz Ali Khan ; Amrita Kumari 
Debi v. Lahee JSTaram ChaJcrabutty ; Gridhan Lall Roy v. The 
Bengal Government ; Naraini Kuar v. Chandi Lin and Dmaid 
Bahadur v. TJdox Chand referred to. 

Raghunath Kuari v. Munnan Misr ... 191 

See Act No. XV of 1856, section 2. 

HINDU WIDOW, See Act No. XV of 1856. 

See Hindu law 

. — Rights of as pre-emptor. See Pre-emption. 

HUSBAND AND WIFE, See Sale. 

IMPARTIBLE RAJ. See Hindu law. 

INJUNCTION — Discretion of Court as to granting mandatory injunc- 
tions — Delay on the part of the plaintiff in bringing his suit .' ] 

A plaintiff brought his suit foi pioprietary possession of a plot of 
land, and, secondly, for a mandatory injunction to demolish certain 
buildings which the defendant had erected on such plot. The suit, 
however, was not brought until upwaids of two years from the time 
when the buildings complained of were completed It was found 
that the plaintiff was not entitled to proprietary possession of the 
land claimed by him, but that lie had a light of usei ovoi it, and 
that the defendant was not entitled to build upon the land The 
Couit, liowevei, on account of the plaintiff’s delay m bringing lus 
suit declined to grant the mandatory injunction asked for. r Benode 
Coomaree Dossee v Soudammey Dossee refoned to 

Haji Sycd Muhammad c. Gulab Rai ... 345 

INTENTION. See Act No. XLV of 1860, section 307. 

INTEREST POST DIEM. See Act No. Ill of 1877, section 17. 

JOINT HINDU FAMILY. See Act No. VII of 1890, section 34. 

. ' • — — -« See Hindu law. 

JURISDICTION — Civil and Revenue Courts Suit m ejectment 
against a trespasser — Res judicata — Fntnes in revenue records^] 
Although a Civil Court cannot give a dociee declanng or deciding 
the status of an agricultural tenant, yet whore a plaintiff, having 
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no lernedy in the Revenue Couits sues, on the allegation that he is a 
tenant entitled to possession, to eject a trespasser, it is competent to 
a Civil Court to grant a decree for possession on thG ground that 
the plaintiff is a tenant, the class of his tenancy being left to the 
Revenue Courts to determine 

Held also, that an entry in a revenue record which is based 
solely on the fact of possession cannot ox^erate as res judicata on a 
question of title subsequently iaised in a Civil suit. Ajudhia Raiv. 
Rarmeshar Rai and DuJchna Kunwar v. TJnlcar Rande referred 
to. 

Kahani v. Dassu Pande ... ... ... 520 


Civil and Revenue Courts — Suit to set aside on the 

ground of duress , &n agreement by an ex-zammdar for surrender of 
his sir land ] On the sale of a village the vendor covenanted with 
the vendee to hold his sir land as a tenant of the vendee for a 
certain term and: then to surrender it to the vendee. JECeld that 
there was nothing to preclude the vendee from suing in a Civil 
Court for a declaration that the said agreement was void and unen- 
forceable and had been extoited from him by undue influence. Ma- 
Tiesh Rai v. Chandar Rai , Ajudhia Rai v. Rarmeshar Rai and 
Husain Shah v. Gopal Rai referred to. 

Daulat Ram v. Anwar Husen ... ... ... 241 


. — See Act No. XIX of 1873, sections 111, 113 and 241. 

. . See Act No. XXII of 1881, sections 27, 28, 29, 30, 34 

and 47. 

— See Civil Procedure Code, section 223. 

* See Criminal Procedure Code, section 555. 

See Marriage, Jactitation of — 

(Civil and Revenue Couits). See Act No. XV of 

1877, sell ii, ait 32. 

. S ee Cause of Action. 

See Landholder and 

tenant. 


section 10 . 


See Letters Patent, 


LAMEARDAR AND CO-SHARER — Rotoers of lambardar to deal with 
ooparcenary lands — Lease of such lands for ten years at an inade- 
quate rent.] Held , that a lambaidar has no general power to grant 
any lease of co-x>arcenary land beyond such as the circumstances of 
the particular year oi the particular season may lequire. Jag an 
Hath v. Hardy al followed. 

Bansidhar v Dip Singh ... ... ... 238 


. ■ - See Act No XII of 1881, section 93, 

cl {h . 

LANDHOLDER AND TENANT — Rights of zamindars in land forming 
part of the abadi — Custom — Customary law of the N or th- Western 
Provinces ] According to the general custom prevalent m the North- 
Western Provinces, a person, agriculturist or agricultural tenant, 
who is allowed by a zamindar to build a house for his occupation in 
the abadi , obtains, if there is no special contract to the contrary, a 
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mere right to use that house for himself and his family so long as he 
maintains the house, that is, prevents it tailing down, and so long aa 
he does not abandon the house by leaving the village. As such 
occupier of a house m the dbadi occupying under the zamindar, ho 
has, unless he has obtained by special grant from the zamindar an 
interest which he can sell, no interest which he can, sell by private 
sale or which can be sold in execution of a decree against him, except 
his interest in the timber, roofing and wood-work of the house. 
Naram 'Prasad v. Dammar and Chajju Singh v. Kanliia referred 
to. 

Sri Girdliariji Maharaj v. Cliote Lai ... ... 248 

LANDHOLDER AND TENANT — Suit against an emoted tenant for 
damages for use and occupation — Jurisdiction — Civil and 
Revenue Courts .] If a landholder wishes to get rent from a tenant 
of his agricultural land he must, during the continuanco of the 
tenancy, either come to an agi cement with the tenant as to the rent 
to be paid or get the rent fixed by means of an application under 
Act No [XII of 1881. If no lent has been fixed, the landholder 
cannot, aftei the deteimination of the tenancy, sue his quondam 
tenant in a Civil Court for damages for the use and occupation of 
the land Ram Prasad v- Dina Kuar t Radha Prasad Smgh v. 

Jugal Das and Debt Singh v Jhanna PCuar refeired to Prij- 
baivan Smgh v. Mehdi Ah and Ranjit Smgh v- Diwan Smgh 
overruled. 

Debi Singh v. Muhammad Ismail Khan ... ... 296 

See Act No. XII of 1881, section 93 fbj. 

See Act No XII of 1881, section 95 (n). 

LEGAL REPRESENTATIVE. See Hindu law. 

LETTERS PATENT, section 10 —Appeal— Appellant not entitled to 
be heard on points not argued before the single Judge — Practice — 
Jurisdiction — Civil and Revenue Courts’— Act No. 1 of 1877, sec- 
tion 42.] A plaintiff hi ought his suit in a Civil Court asking for 
a declaration of his right to the possession of certain lands as a 
tenant at fixed rates, or in the alternative for possession, alleging 
that the lands were the property of a joint Hindu family, of which 
he was a member, that the family still remained joint and that 
he was entitled as a member of such joint Hindu family to a one- 
third undivided share in this ancestral propeity 

PCeld that the Civil Court was competent to give the plaintiff a 
decree declaring that he was a member of the joint Hindu family, 
that the family still remained joint, that the property in disputo was 
ancestral and had not been partitioned, and that the plaintiff w T as 
entitled to a ono-third undivided share ; further that section 42 of the 
Specific Relief Act would not apply to the suit, inasmuch as the 
Civil Court, if the plaintiff was found to be out of possession, was 
not competent to grant consequential relief in the shape of a decree 
for possession as a tenant at fixed rates. 

PCeld also that in appeals under the' Letters Patent, section 10, 
an appellant is not entitled to bo hoard on points which he has not 
raised before the Judge against whose decree he is appealing. 

Brij Bhukhan v. Durga Dat ... ... 


258 
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LODGING-HOUSE See Act No. I of 18S2 (Local), section 5, sub- 
section 2. 

LIMITATION See Act No. XV of 1877, schedule II, Article 32. 

, See Act No. XV of 1877, schedule II, Article 47. 

See Act No. XV of 1877, schedule II, Articles 134 and 

144. 

See Act No. XV of 1877, schedule II, Articles 144, 148. 

See Act No. XV of 1877, schedule II, Article 179. 

See Act No IV of 1S82, section 89. 

, See Act No. IV of 1882, section 90. 

— * * See Adverse possession. 

See Civil Procedure Code, section 206. 

See Civil Piocedure Code, section 326. 

See Civil Procedure Codo, section 396. 

— See Declaratory decree. 

See Execution of decree 

See Hindu law. 

See Pre-emption. 

LIS PENDENS See Act No IV of 1882, section 52. 

LUNATIC. See Civil Procedure Code, sections 440 et segrq. 

MAGISTRATE, Poweis of — See Criminal Proceduie Code, sections 
133, 135 and 136 

__ . Powers of—. See Criminal Procedure Code, sections 337 

and 529. 

MAHA-BRAHMANS — Agreement as to distribution of offerings — Con- 
tract-— Cause of action ] Amongst the Maha-brahmans ot a parti- 
cular village an agreement obtained that some of them should collect 
and receive offonngs during certain months; that during those 
months the others should refrain from receiving any offerings, and 
that in ceitain other months the other Maha-brahmans should collect 
and receive the off ciings and they should rofrain from collecting 
offerings 

Meld that this was a good agreement and sufficient to support 
an action for damages by the persons entitled to the offerings in a 
paiticular month as against the persons who had received those 
offerings contrary to agreement. 

Oochi v. Ulfat ... ... ... ... 234 

MARRIAGE — Suit for jactitation of marriage — Jurisdiction of 
Courts m British India to entertain such a suit between Muham- 
madans.'] Meld that a suit for jactitation of marriage will lie in a 
Civil Court in British India, and is not within the ruling of the 
Privy Council m Rajah Milmony Singh v. Kally Churn Bhatta ■ 
charges, 

Mir Azmat Ali v. Mahmud-ul-mssa ... 90 

MESNE PROFITS — J Execution of decree — Objection to assessment of 
mesne profits — Trespasser not allowed expenses of obtaining 
decrees for rent during the term of his possession ] Meld that 
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a trespasser, who, after having been for some time in possession of 
immovable property, was ejeoted in execution of a decree obtained 
by the rightful owner, could not have allowed to him in reduction of 
mesne profits expenses incurred by him in obtaining decrees for rent 
against tenants on the property in suit. 

Sharf-ud-din Khan v. Fatehyab Khan ... 208 

MINOR — Suit brought on behalf of a person alleged to he> but not in 
fact , a minor — Procedure on discovery that the plaintiff was of 
full age at the commencement of the suit*~\ A suit was instituted 
on behalf of a person alleged to bo a minor, through her next friend 
The plaintiff obtained a decree. The defendant appealed, and on this 
appeal the alleged minor applied to be placed on the record in her 
own right as respondent, stating that she had attained her majority 
since the institution of the suit The affidavits, however, by which 
this application was supported, showed that she had been of full ago 
at the time when the plaint was filed. Held that the suit must be 
dismissed. Taqui Jan v. Obaid-ulla , dissented from. 

Shoorania t>. Bharat Singh ... ... ... 90 

See Act No VII of 1889, sections 6 and 7. 

See Civil Procedure Code, section 462. 

MITAKSHARA. See Hindu law. 

MORTGAGE. See Act No. Ill of 1877, section 17. 

See Act No. XV of 1877, schedule IT, Articles 134 and 144. 

— . See Act No. XV of 1877, schodulo IX, Articles 1-44, 148. 

See Act No. IV of 1882, section 60. 

See Act No. IV of 1882, section 72. 

See Act No IV of 1882, section 85. 

- See Act No IV of 1882, section 90. 

— . . See Civil Procedure Code, section 13, Explanation II. 

— See Civil Proceduie Code, section 241. 

... — See Hindu law. 

See Pre-emption 

Redemption of — , See Act No. IV of 1882, sections 86 and 

87. 

by conditional sale, See Pre-emption. 

MUHAMMADAN LAW — Dower — Widow’s hen for dower personal and 
not heritable ] The lion which a Muhammadan widow whoso dower 
is unpaid may obtain on lands which have belonged to her deceased 
husband is a purely personal right and docs not suivivo to her heirs. 

Ali Muhammad Khan v. Azizullah Khan and Ajula Degam v. 

Nazir Ahmad referred to. 

Hadi Ali v. Akbar Ali ... ... ... ... 2 62 

Pre-emption — P 'alab-i-ishtishhad — Deference to 

talab-i-mawasibat necessary .] A pro-emptor claiming pie-cmption 
under the Muhammadan law is bound, at the time when he makes 
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In 9 talab-i-ishtishhad, to state distinctly that lie has already 
made talab-i-maioasibat Rujjub Alt Chopedar v. Chundi Churn 
Rhadra followed. 

Abbasi Begam r. Afzal Husen ... ... ... 457 

MUHAMMADAN” LAW. See Civil Procedure Qode, section 13, Explana- 
tion II. 

' See Pre-emption 

* See Sale. 

See Suit for cancellation of a deed. 

OFFENCE — See Act No. IX of 1890, sections 113, 132. 

NOTICE. See Act No. Ill of 1877, section 50. 

PAH DA-NASHIN WOMEN. Picsumptions as to transactions by , 

See Sale. 

PARDON. See Criminal Procedure Code, sections 337 and 529. 

See Criminal Pioceduic Code, section 339* 

PAUPER SUIT. See Civil Procedure Code, sections 406, 407. 

PARTIES See Civil Procedure Code, section 539. 

— to an appeal, See Civil Procedure Code, sections 372 and 682. 

— to an appeal. See Civil Procedure Code, section 544. 

PARTNERSHIP Parties to a suit — Suit for a 'partnership debt — 
Representative of partner who dies pending the suit not a neces- 
sary party — Act No IN of 1872, section 45 ] In a suit to recover 
a debt duo to a trading partneiship in which it happens that a 
deceased person was a partner up to the time of his death, it is 
not necessary to 30 m as a plaintiff any representative of the 
deceased partner. Gobind Prasad v. Chandar SeTchar ; Ram 
Naram Nursing I)<oss v. Ram Chunder JanTcee Poll and Mo- 
tilal Rechar doss v. Ghellalbax Hanram referred to. 

Dobi Das v. Nirpat ... ... ... ... S65 

PARTITION. See Act No IX of 1872, section 23. 

. See Act No. XIX of 1873, sections 111 , 113 and 241. 

_ Decree for— See Civil Procedure Code, section 13, explana- 
tion II. 

Suit for See Civil Procedure Code, section 396. 

PLAINT, Verification of — See Civil Procedure Code, section 53. 

PRACTICE —Appeal — Alteration of conviction in appeal.'] When, on 
appeal against a conviction for one offence, it became apparent that, 
although there was not sufficient evidence to support the conviction, 
there was evidence which might have led to the conviction of the 
appellants for an essentially different offence, with which they had 
not been charged, the Couit declined to consider that evidence with a 
view to altering the conviction of the appellants. Queen-RJmpres* 
v. Parbatx , referred to. 

Queen-Empress v Yusuf ... Mt 107 

■ . See Civil Procedure Code, section 25. 

See Civil Procedure Code, section 32. 
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PRACTICE. See Civil Procedure Code, sections 556 and 588. 

See Criminal Procedure Code, section 437. 

See Evidence 

* See Letters Patent, section 10 

PRAGWAL. See Act No. I of 1892 (Local), section 5, sub-section 2. 

PRE-EMPTION— Date of accrual of cause of action— 
Mortgage - Act _ No. IV of 1882, sections 86 and 87.] Held 
that where a right of pre-emption arises on the foreclosure of 
a mortgage under the Transfer of Property Act, 1882, the light 
to sue for pre-emption accrues, not from the date fixed m the 
deciee undor section 86 as the date upon which the payment is to 
be made by the mortgagor, but from the date on which the mort- 
gagee obtains an order absolute under section 87 of the said Act. 
Raghubir Singh v. Nandu Singh , Ah Albas v, Kalka Prasad 
and Poresh Nath Mojumdar v Ramjodu Mojumdar referred 
to. 

Anwar-ul-Haq t» Jwala Prasad ... ... ^ g 5 g 

— Mortgage by conditional sale— Limitation— Act 

No. XV of 1877 ( Indian Limitation Act) schedule II, art 120— 

Act No IV of 1882 (Transfer of Property ActJ sections 86 
and 87 ] A plaintiff sued for pre-emption, his claim arising out 
of the foreclosmo of a mortgage by conditional salo of a share m 
an undivided z&imndari village 

Held that the limitation applicable to the suit was that pres- 
cribed by art 120 of sell, XI of Act No. XV of 1877, and that li- 
mitation began to run from the date when the mortgagee obtained 
an order absolute for foreclosure undor section S7 of Act No. IV 
of 1882. Babul Pegam v. Mansur Ah Khan ; Porcsh Nath 
Mojumdar v. liamjodn Mojumdar and Amoarul Hag v, Jwala 
Prasad referred to 

Raham Ilahi Khan v Ghasita ... Mi 375 

— * Muhammadan Law— Light of pre-emption not sur- 
viving to heir of pre-emp tor,] According to the Muhammadan law 
applicable to the Sunni sect, if a plaintiff in a suit for pre-emption 
has not obtained his decree for pre-emption in las lifetime, the right 
to sue does not survive to his hoirs, 

Muhammad Husain v. Niamat-un-nissa ... g8 

— Mu hammadan* law — Ta lah-i-isht ishhad — liefer cnee 

necessary to the previous talab-i-mawaslbat .] When m assorting 
a claim for pre-emption the making of the tal ah i-isht ishhad is 
required, it is absolutely necessary that the time of making this 
demand reference should be made to the fact of tho talab-i-mawa- 
sibai having been pioviously made, and this necessity is not removed 
by tlu* fact that the witnesses to both demands aro the same. Pujjub 
Alt Chopedar v. Chundi Churn Phadra , Akbar Husain v. Abdul 
Jahl and Ahasi Peg am v. Afzal Husen followed. Nundo Perthad 
Tkakur v- Uopal Thakur dissented from. 

Abul liusen v. Bashir Ahmad t4i 499 

s 
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PRE-EMPTION Sint for pre-emption baied on a mortgage by conch - 
tional sale — Limitation — Act Ho HU of 1877 Indian Limita- 
tion Act), schedule 11 , articles 10 ancl 120-—° Physical posses- 
sion Held (1) that, the other conditions being present necessary 
to make aiticle 10 of the second schedule td*Act No XV of 1877 ap- 
pDlicable, aiticle 10 would apply to a sale which in its inception was a 
mortgage by conditional sale, but which, either by the operation of 
Regulation No XVII of 1806 or by the opeiation of Act No IV of 
1882, had become in effect an absolute sale with the light of redemp- 
tion gone 

(2) That in such a case as above limitation begins to mn, where 
Regulation No XVII of 1806 applies, fiom the expiry of the year 
of giace. 

(3) That a shaie m an undivided zamin&arx mahal is not sus- 
ceptible of “ physical possession ” in the sense of aiticle 10 of the 
second schedule to Act No XV of 1877. 

(4) That coustiuctive possession, eg, by ieceipt of rent fiom 
tenants, not “physical possession ” within the meaznug of the 
said aiticle 

Ah Allas v. Kallca Prasad , Hath Prasad v Pam Pal tan 
Pam, Q-oordhun v lleera Singh , Ganeshee Lull v Toola Pam , 
Jageshar Singh v Lawahir Singh and Unicar Las v A aram 
ref ei red to 

Rutul Bcgam v Mansur Ali Khan 

Way ib-ul-arz— Co-sharers in the Ehahsa Mahal 

distinguished from owners of separate plots of muafi lands m 
the mahaW] The co-sharei^ m a mahal and the owneis of sepaiate 
plots of muafi land included m the aiea of the mahal have as a lule 
no connection with one anothei, and it by no means follows that the- 
custom adopted by or existing among the membeis of the khalisa 
eo-piucenaiy body w ould be applicable to the owneis of the muafi 
plots Strict evidence is always necessaiy to piovc that the same 
custom is applicable to each Kalyan Mai v. Madan Mohan 
inferred to. 

Naiam Das v Ram Saran Das 

~ Wajil-ul-arz—Sale to a stranger -Resale before 

suit to a co -shew or — Effect of such resale In cases of pre- 
emption based upon a wajib-ul-arz the right of pre-emption does not 
survive, if the land which is subject to pre emption having been sold 
to a stranger is subsequently ro-scld by the stranger vendee before 
suit to a co-sharer having equal rights with those seeking pre- 
emption. 

Serb Mai t>. Hukam Singh 

Wajib-ul-arz -Transfer to plaintiff pre-emptor 

after sale — Hindu widow m possession for icidoio s estate j 
Held that the daughter of a Ilmdu wddow to whom the w ldow* had 
relinquished a share in a village, of which share she was in possession 
for a widow’s life estate, was entitled to pre-emption in respect 
of a sale which had taken place in the village prior to the relinquish- 
ment made to her by her mother Sheo Haram v. Hira distm- 

^ U * B Muhammad Yusuf Ali Khan v. Dal Kuar *»« *•« 


315 


419 


100 


148 
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PRE-MORTGAGE — Wajib-ul-arz — Co-sharer — Mortgagee of a co- 
sharer not himself a co-sharer ] Two co-shaieis m a village, A and 
G, mortgaged their proprietary interest, with iiossession, to L L made 
either an assignment or a sub-mortgage of her interest undei the 
mortgage for a term of twenty yeais to B, with a foieclosuro clause 
in case of non-payment. B afteiwaids transferred to X for an 
unexpired period of sixteen years and eleven months the interest m 
the propei ty winch he had acquned from L. One NL, a co-sharei 
m the village, thereupon brought a suit for pre-mortgage in respect 
of the tiansfer to X, on the basis of the village wajib-ul-arz, which 
g vve a right of pre-emption or pre-mortgage when the share of a 
eo -sharer should he sold or moitgaged. 

Meld , that, inasmuch as B could not he regarded as a co sharer, 
no light of pre-mortgage aiose in favour of X E m lespect of the 
transfer of the mortgagee interest from B to X. The pnnciple 
laid down iu Khair-un-nissa JBibi v. Amui Libi and in Ali Ahmad 
v Rahmat-ullah followed, 

Nand Lai t, Bansi ... ... ... *«• 

See Act No XIX of 1873, section 107, 

See Construction of documents. 

See Muhammadan law. 

PRESUMPTION See Customary light. 

PIIE-EMPTION. See Act No XLV of I860, section 307. 

PRIVATE DEFENCE, See Cnmxnal Pioceduie Code (1882), section 
417 

PROBATE See Act No V of 1881, section 0. 

PROCEDURE, See Act No. VIII of 1870, sections 11 and 12. 

See Criminal Pioceduie Code, section 208. 

* See Cununal Proceduie Code, section 339 

See Minor 

PROMISSORY NOTE, See Act No I of 1 879, section Gl. 

REDEMPTION OF MORTGAGE, See Act No IV of ISS2, sections SO 
and 87. 

REFERENCE to aibitration See aibitiation 

REFORMATORY SCHOOL See Act No. VIII of 1897, sections 4, 8 
and 16. 

REGISTER OP SHARE-HOLDERS, Inspection o {—See Act No. VI of 
1S32, sections 55, 56. 

REGISTERED AND UNREGISTERED DOCUMENTS. See Act No. Ill 
of 1877, section 50 

REGISTRATION. See Act No. Ill of 1877, section 17. 

See Act No. IV of 1882, sections 122 and 123. 

REVIEW OF JUDGMENT, See Suit m for md pauperis. 

REVISION See Act No. VIII of 1897, sections 4, 8 and 16. 

See Civil Procedure Code, section 622. 

See Civil Piocedure Code, section 51G. 
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EES JUDICATA — Decree in previous suit defining rights of party to 
a subsequent suit — JSjfiect of such decree as against such party 
until set aside by proper procedure.'] Where an order adding a 
defendant under section 32 of the Code of Civil Procedure was not 
appealed against and no objection was taken ‘thereto in the memo- 
randum of appeal from the decree in the suit in which it was passed, 
an oral objection taken m appeal to such order was disallowed. 

TilaTc JRaj Singh v Chalcardhan Singh referred to 

Where there is a subsisting decree m a previous suit which as 
regaids the subject-matter of a subsequent suit would take effect 
under section 13 of the Code of Civil Procedure, it is not open to 
the party whose rights are affected by such deciee to question in the 
subsequent suit the validity of such decree, though it might have 
been open to such party in a separate suit to get the decree set 
aside. Karamali Rahimbhoy v. Dahimbhoy Dabibbhoy referred 
to. 

Bansi Lai v. Bamji Lai ... iti t # 37 ^ 

See Act No. IV of 1882, section 90. 

S ee Civil Procedure Code, section 13, explanation II. 

See Jurisdiction. 

liESTITUTION of benefit obtained under a deciee which is reversed m 
appeal. See Execution of decree. 

SALE of villages by a wife to her husband.] The purchase money 
had not been paid on what puiported'to be a deed of sale of villa o-es 
by a Muhammadan wife to her husband for a price which, however, 
the deed acknowledged to have been paid. Aftoi her death two of 
her relations, disputing the due execution of the sale deed, sued the 
husband, who had obtained possession, claiming, m the alternative 
either that they should obtain their shaies m the propeity of the 
deceased, or, if the sale of the villages should be maintained, that 
they should receive then propoition of the puce as due to the estate 
left by her. 

The two Couits below concurred m finding that the wife, a 
parda-nashw , was capable of managing her own affairs, and that 
she had not leceived the price. 

The first Court inferred fiorn the stato of things that the wife 
had m a manner made a gift of the villages to the husband The 
High Couit reversed that judgment, and decided that, with repaid 
to the pi obability of influence on the part of the husband, b the 
absence of any independent advice for tbo wife and other circum- 
stances, the tiansaction was without effect 

The Judicial Committee found that there not being a case of 
undue influence exeicised, either made by the plaint or laised by the 
issues they found no evidence that the price stated was inadequate, 
or the sale an improvident one, or that the husband had been ieleased 
from having to pay the price Prom the findings on the evidence 
the presumption was that the wife intended to pass the property for 
somepuipose, and that the suggestion of a gift being excluded, the 
deed operated as a sale accoidmg to what it pin ported to be. 

They did not throw any doubt on the sound doctrine, laid down 
in numerous cases, as to the obligations upon persons taking benefits 
from parda-naskw ladies. 
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To the one surviving plaintiff was awarded a moiety of the price 
payable by the husband, who himself inliciitud the balance, 

Hakim Muhammad Ikram-ud-dm v. Najiban ... ... 447 

SECOND APPEAL See Act No, VTT of 1870, sections 10 and 12, 

SECRETARY OF CLUB. Liability of See Club. 

SECURITY for good behaviour. See Criminal Procedure Code, sections 
110 et xeqq. 

SEDITION — See Act No. XLV of 1860, section 124A. 

SEN PENCE — Nee Act No IX of 1800, sections 113, 132. 

. — Sex Criminal Procedure Code, sections 35 and 367a 

SPECIFIC RELIEF, See Injunction 

STAMP, See Act No. I of 1879, section 61. 

— — See Hindu law. 

SUCCESSION CERTIFICATE. See Civil Procedure Code, section 596. 

SUIT for cancellation of a deed — dTnhammadan law — Plea that tire 
deed ft ax inoperative according to the personal laiv of the 
pm / 1 77eJd, in the rise of a deed of gift between Muham- 
ma 1 ms, flint it was no ground for cancellation of the deed tlmt 
possess on of tlm property, the suhieot of the deed, not having been 
ma'L over to the donee, the deed might be, according to the Muham- 
madan law, inoperative. 

TTmrao Pi hi v. Jan Ali Shah 455 

- — — for jactitation of marriage. See marriage. 

— • ■ — in forind pauperis— Tteviewof ^vd ament — Court fee~~A of J\ r o, 

VI T of 1^70 f Court Fee * let) schedule 7, dance — r ivil Pro- 
cedure Code. xec^on 410*| Held tbit when an application for 
review is presented m a suit in forma pauperis, that, application, 
like the plaint m the suit, is not liable to any Couit fee, 

TTmda Bibi t>. Naima Bibi ... 4^9 

— * in forma pauperis. See Civil Procedure Code, sections 406, 407. 

— to recover compensation in respect of property sold under a 

decree — Decree not reversed or superseded ~) A %‘imtndir »rud’i»d to 
a revenue officer to commute the rent hitherto paid in ktnd hv cuti'n 
of his tenants to a fixed money rent to be paid in future The 
Assistant Collector made the order asked for and fixed the mo n cv rent 
to be paid in future. After that order bad been m ide the rnmnd<ir 
brought a suit for arrears of rent against the tenants in a C«n»-t of 
Revenue and obtained a decree for rent at, the rate winch h„d W n 
fixed by the order of the Assist mt Collector. Against decree 

the tenants did not appeal, and it became fin**!. The decree ** ns put 
irto execution • property of the tenants w# attached and ni d the 
decree was partially satisfied out of the sile proceed^. 8 uh«eanenf)v 
to the passing of the decree for rent the Board of Revenue «*et nside 
the ord<»r of the Assistant Collector commuting the rent in kind to 
a fixed money rent. The tenants thereupon sued to recover com- 
pensation on account of the sale of their property under the decre# 
for rent. 
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Held that the suit viould not lie* inasmuch as the deoiee for 
rent under which the plaintiffs property was sold was unreversed and 
not superseded by any competent Com t. Marnot v Hampton , 
Shama Par shad Jtoy Chowdhery v. Hutto Par shad Poy Chow* 
dherg, Jogesh Chunder Putt v. Kali Churn Putt and Paja 
Nilmoney Singh Deo Paha door v. Shared a Par shad Moolcergee 
referred to. 

Kishen Sahai v. Balchtawar Singh... 

* — — of the nature cognizable by Courts of Small Causes^ See Act 
No. IX of 1887, section 23. 

— - to eject a tenant. See Act No. XII of 1881, seetion 98 (hj, 

— — Form of— -See Civil Procedure Code, section 435. 

• — Partios to a— - 3 See Partnership. 

TALAB-I-ISHTISHHAB, See Muhammadan law. 

— , See Pre-emption. 

TRANSFER, See Civil Procedure Code, section 25* 

1 RESPASS. See Cause of action, 

TRUST, See Act No. XV of 1877, schedule ii. Articles 134 and 144. 

— - See Civil Procedure Code, section 539 

WAJIB-UL-ARZ — See Act No. XIX of 1873, section 107. 

— — - — — See Construction of documents. 

— — — See Pre-emption. 

— — — — • See Pre-mortgage. 

WARRANT. See Act No XIII of 1859, section 1. 

WITNESS. See Evidence 

**■ — See Criminal Procedure Code, lection 342. 
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Before Mr. Justice Knox , Mr. Justice BurJcitt and Mr. Justice Aikman . 

QUEEN-EMPRESS v ISHRI * 

Criminal Procedure Code y sections 35 and 367 — Concurrent sentences not 
authorised by the Code . 

There is no provision in the Code of Criminal Procedure by which a Court 
is empowered, on convicting an accused person of two or more offences at the 
same time, to direct that the sentences imposed in respect of such offences shall 
run concurrently. 

This case was referred to a Bench at the instance of Aikman, J., 
in view of the rulings of the Court in Queen-Empress v. Waziv 
Jan (1) and Queen-Empress v. Dalip (2). The facts of the 
case, so far as they are necessary for the purposes of this report, 
appear from the order of the Court, 

Knox, Burkitt and Airman, JJ. — This case was called 
for on a perusal of the Sessions statement of the Bareilly Dis- 
trict for the month of October 1896. The Sessions Judge had 
convicted an accused person of separate offences falling under 
sections 420, 467 and 471 of the Indian Penal Code. For each 
offence he sentenced the accused to suffer rigorous imprisonment 
for three months and directed that the sentences should run con- 
currently. The passing of concurrent sentences is nowhere 
authorised by the Code of Criminal Procedure. Section 35 of 
that Code provides that when a person is convicted at one trial 
of two or more distinct offences, the Court may sentence him for 
such offences to separate terms of imprisonment, but provides 

* Criminal Eevision No. 38 of 1897. 

(1) I. L. B., 10 AIL, 68. (2) I. L. B., 18 AH., 246. 
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that the separate terms of imprisonment shall commence one after 
the expiration of the other in such order as the Court may direct. 
These words show that the passing of concurrent sentences was 
not in the contemplation of the Legislature for cases in which 
convictions take place at one trial. Section 397 of the Code 
provides that in case of a person already undergoing a sentence 
of imprisonment and such person being sentenced to another term 
of imprisonment, such latter imprisonment shall commence at the 
expiration of the imprisonment to which he has been previously 
sentenced. We cannot but regret that a power to pass concurrent 
sentences has not been conferred by the Code. Numerous cases 
occur to us in which such a power would be very salutary. As the 
law at present stands, we must hold that the concurrent sentences 
passed are illegal. We accordingly set aside the sentences passed 
in this case, and direct that for each offence the accused suffer 
rigorous imprisonment for a term of one month. These terms of 
imprisonment will run consecutively from the date of the original 
conviction. Let the papers be returned. 


APPELLATE CIVIL. 


Before Mr . Justice Banerji and Mr. Justice Aikman. 

NABBU KHAN (Plaintiff) v. SITA (Defendant.)* 

Civil Procedure Code, sections 440 ot seqq — Lunatic — Act Xo. XXXV of 
1858 — ZunatiCf not adjudged to be so, may sue through a next friend 
or defend through a guardian ad litem. 

The provisions of Chapter XXXI of the Code of Civil Procedure are not 
exhaustive, and wlioro a person is admitted or has been found to be of 
unsound mind, although ho has not been adjudged to be so under Act No. XXXV 
of 1858, or by any other law for the tune bomg m force, he should, if a plaint- 
iff, he allowed to sue through his next fnond, and the Court should appoint 
a guardian ad litem where he is a defendant. Porter v. Porter (1), Venkat- 


* Second Appeal No. 292 of 1895 fiom a decree of L. Q-. Evans, Esq, Dis- 
trict Judge of Aligarh, dated the 4th December 1894, reversing a decree of Syed 
Abdur Razzak, Munsif of Koil, dated the 5th June 1894. 

(1) L. R., 37 Ch. D., 420. 
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ramana RambTiat v. Timappa Devappa (1), Tulcaran Anant Joshi v. Vxthal 
Josh (2), Xfma Sundari Dasi v Haxnji Haidar (3) and Aonnagccdla Sukhaya 
v. Thatiparfhx Senadala ButTiaya (4), referred to. 

The facts of this case are as follows: During the years 
1887 — 1890 three sons of one Mendu Khan sold certain shops 
belonging to the family to Gajju Mai, and the deed of sale was 
signed also by one of the brothers on behalf of a fourth brother, 
Nabbu Khan, who was of unsound mind. In 1894 the present 
suit was brought by Nabbu Khan’s aunt, Musammat Chhoti, 
as his nest friend to recover a one-fourth share in the shops sold 
on the ground that Nabbu Khan at the time of the sale had 
been insane and incapable of contracting. Nabbu Khan was 
admittedly insane and had been so from his birth, but he had 
never been adjudged a lunatic under Act No. XXXV of 
1858. 

The Court of first instance (Munsif of Koil) decreed the 
claim, holding that, there being in fact no doubt as to the plain- 
tiff’s lunacy, there was no reason why he should not sue through 
a next friend, even though he had not been adjudged a lunatic. 

The defendant (the representative of the original vendee) 
appealed. The lower appellate Court (District Judge of Aligarh) 
decreed the appeal, holding that it was necessary that the plaintiff 
should have been adjudged a lunatic under Act No. XXXV of 
1858, and further because the plaintiff did not seek to recover 
possession of his share of the property on payment of a propor- 
tionate share of the purchase-money paid by the husband of the 
defendant appellant. The plaintiff thereupon appealed to the 
High Court. 

Lala Gulzari Lai , for the appellant. 

Pandit Sundar Lai , for the respondent. 

Baneeji and Aikman, JJ. — The suit out of which this 
appeal has arisen was brought on behalf of one Nabbu Khan, 
who is alleged to be a lunatic, by his aunt, Musammat Chhoti, as 

his next friend. Nabbu Khan has not been adjudged to be a 

(1) I. L. R„ 16 Bom., 132. (3) I. L. R., 7 Calc., 242. 

(2) I. L. R., 13 Bom., 656. (4) I. L. R., 6 Mad., 380. 
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lunatic under Act No. XXXV of 1858, but the lower appellate 
Court has fouud it to be an admitted fact that he is a lunatic. 
That Court has, however, held, on the authority of certain rul- 
ings to which it has referred, that section 440 and the following 
sections of the Code of Civil Procedure are, with reference to the 
provisions of section 463, inapplicable to the case of a lunatic 
not adjudged to be so, and that therefore the aunt is not compe- 
tent to sue on his behalf as his next friend. On this ground and 
on another ground, to which we shall refer hereafter, the learned 
J udge has dismissed the suit. 

It is contended, in this second appeal which has been preferred 
on behalf of Nabbu Khan, that the fact that he was not adjudged 
a lunatic does not render the suit brought by him through a 
guardian an invalid suit. In our opinion this contention must 
prevail. 

By section 463 of the Code of Civil Procedure the provisions 
of sections 440 to 462 are made applicable to the case of persons of 
unsound mind adjudged to be so. But that section does not, in our 
opinion, forbid the institution of a suit by a next friend on behalf 
of a person of unsound mind, who is in fact a lunatic, but has not 
been adjudged to be so, or the appointment of a guardian ad 
litem for the purpose of defending a suit brought against such 
a person. It is true, as held in Uma Sundari Dasi v. Ramji 
Haidar (1), that, so long as a person has not been adjudged to 
be of unsound mind, he cannot be deemed to have lost his civil 
rights and to be consequently incompetent to sue in his own name. 
But from this it does not follow that a person who is really of 
unsound mind, but has not been declared to be so, cannot sue 
through a next friend or defend a suit through a guardian ad 
litem . If we were to hold that a person of unsound mind is not 
entitled to sue by a next friend or defend by a guardian ad litem 
until he has been adjudged to be a lunatic, serious failure of 
justice might result. For example, if a trespasser were doing 
irremediable damage to the property of a lunatic, the interests 
(1) I. L. R., 7 Calc., 242. 
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of the latter could not promptly be protected and the trespass 
could not be restrained by suit till an adjudication had been 
obtained that he was of unsound mind. Similarly if a lunatic 
causes serious injury to. another, the latter will not be in a position 
to sue the lunatic without getting him declared to be so. And 
if he be allowed to. sue the lunatic without getting a guardian 
appointed for the suit, the lunatic will be seriously prejudiced, 
as the fact of his being of unsound mind will prevent him from 
defending the action. As observed by Bowen, L. J , in Porter 
v. Porter (1) : — • u When there is a person of unsound mind, who, 
although not found to be of unsound mind by inquisition, 
nevertheless stands in need of the protection or the intervention 
of the Court as regards his property, real or personal, or as 
regards any portion of his property, then, supposing he would, 
if sane, be entitled to the intervention of the Court, a third 
person, a stranger, may come forward and do that which is 
clearly for the benefit of the person of weak mind. It is 
obvious that in the absence of the principal person who is con- 
cerned his property ought to be left, far as possible, and so far 
as his interest does not render the opposite thing necessary to 
be done, in the condition in which it was — quieta non movere . 
But still, if it is for his protection and for his obvious benefit, 
then the Court ought to interfere to give him, while his senses 
are sleeping, the same aort of protection to which he would be 
entitled if his senses were awake and he could act for himself.” 
These observations state in more forcible terms than we can em- 
ploy, the reasons which ought to induce a Court to permit a person 
of unsound mind, although not adjudged to be so, to sue or defend 
through his next friend or his guardian ad litem , as the case may 
be. In our opinion the provisions of the Code of Civil Procedure 
are not in this respect exhaustive, and we hold that if a person be 
admitted or found to be of unsound mind, although he has not 
been adjudged to be so under Act No. XXXV of 185S, or any 
other law for the time being m force, he should, if a plaintiff, be 
(1) L. R., 37 Ch. D., 420 ; at pp. 429 and 430. 
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allowed to sue through his next friend, and the Court should appoint 
a guardian ad litem where he is the defendant. This was the 
view of Sargent, C. J., and Birdwood, J., in Venhatramana 
Rambhatv . Timappa Devappa (1), and apparently of Jardine 
and Candy, J.J , in Tukaram Anant Joshi v. Vithal Joshi (2). 
In the former case it was held that u although section 443 of the 
Code of Civil Procedure (XIV of 1882), read with section 463, 
does not oblige a Court to appoint a guardian ad litem for a 
defendant of unsound mind except in the case where he has been 
adjudged to be of unsound mind under Act XXXY of 1858, 
still upon general principles and in conformity with the practice 
of the Court of Chancery, the Court should assign a guardian 
ad litem for the defendant if it finds on inquiry that he is of 
unsound mind so as to be unfit to defend the suit,” In the latter 
case the learned Judges seem to have been of opinion that, irrespec- 
tive of the provisions of Chapter XXXI of the Code of Civil Pro- 
cedure the next friend of a person of unsound mind not so adjudi- 
cated could maintain a suit, if, having regard to the nature of the 
suit and “ the principles of equity as applied in the practice of 
tribunals,” such an action could be brought by a next friend. In 
the particular case before the learned Judges they referred to 
the rule stated in DanielPs Chancery Practice, 6th Edn., Yol. 
1, p. 116, on the authority of Half hide v. Robinson (3), namely, 
that “ if the object of the action is to deal with the real estate 
of a person of unsound mind (as an action for partition or for 
sale in lieu thereof) the action cannot be brought by a next 
friend,” and held that the suit, which was one for a partition of 
ancestral property, could not be maintained by the next friend of 
the lunatic. It has, however, been decided in the later case of 
Porter v. Porter (4), to which we have referred above, that an 
action which is primd facie for the benefit of a person of unsound 
mind (« e.g . a partition action) may be brought by the next friend 
(Pope’s Law and Practice of Lunacy, 2nd Edn., p. 325). So that 


(1) I. L. R., 16 Bom., 132. 

(2) IJL. R., lSJBom., 656. 


(3) L. R., 9 Ch., 373. 

(4) L. R., 37 Ch. D., 420. 
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the rule on the subject in England is no longer the rule stated in 
DanielFs Chancery Practice. 

In Jonnagadla Subbay a v. Thatiparthi Senadala Buthaya 
(1) all that was decided was that a guardian ad litem for a 
defendant who has not been declared to be a lunatic under Act 
No. XXXV of 1858 cannot be appointed under Chapter XXXI 
of the Code of Civil Procedure. We are, however, of opinion, for 
the reasons stated above, that upon general principles, and irres- 
pective of the provisions of that chapter, a person of unsound 
mind, although not adjudged to be so, may sue by a next friend, 
and that a guardian for the suit for such a lunatic may be 
appointed by the Court. 

In the case before us the claim is to recover possession of pro- 
perty alleged to belong to the lunatic Nabbu Khan which has 
been sold by his brothers. Such a suit is for the benefit of the 
lunatic, and could, in our opinion, be brought by his next friend. 
The Court below has erred in dismissing it on the ground that it 
could not be so brought. The lower appellate Court has also held 
the suit to be untenable on the ground that the sale was a bond 
fide one for adequate consideration, and that the plaintiff did not 
offer to pay a proportionate part of the purchase money. In our 
opinion this was not a valid ground for dismissing the suit. The 
learned Judge ought to have found whether the lunatic had 
benefited by the sale. If he had not, the mere fact of the 
purchaser paying full value would not give him any title to 
the share of the lunatic, which the brothers of the lunatic 
had no right to sell, nor would that entitle the purchaser to a 
proportionate share of the purchase money. Moreover, if it be 
found that the plaintiff, lunatic, benefited by the sale, that 
would not entail a dismissal of the suit, but the decree for pos- 
session should be made conditional upon his making restitution to 
the purchaser. 

We allow the appeal, and, setting aside the decree of the lower 
appellate Court, remand the case to that Court under section 562 

(1) I. L. R., 6 Mad., 380. 
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of the Code of Civil Procedure, with directions to readmit it under 
its original number in the register and to try it on the merits. 
Costs here and hitherto will abide the event. 

Appeal decreed and cause remanded . , 
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Before Mr, Justice Banerji and Mr, Justice Airman, 

PTJRAN MAL (Plaintiff) v KRANT SINGH (Defendant).* 

Civil Procedure Code , section 544— Appeal — Q-round of appeal common to 
all the judgment- debtors — Reversal or modification of decree as against 
all on appeal by one only . 

Section 544 of the Code of Civil Procedure does not enable an appellate Court 
to decide, upon a ground which it considers to be common to aU the defendants, 
an appeal prefened by one only of such defendants, and to reverse or modify 
the decree of the Court below in favour of all the defendants, unless the lower 
Court has proceeded upon a ground common to all the defendants. It is only 
when the decree appealed against has proceeded upon a ground common to all 
the defendants, that is, when the Court below has made a decree against several 
defendants upon a finding which applies equally to all of them, that under sec* 
tion 544 any one of the defendants may appeal against the whole decree and 
the appellate Court may reverse or modify that decree in favour of all the 
defendants. Protab Chunder Putt v. Koorbanissa JBibee (1) referred to. 

The facts of this case are fully stated in the judgment of 
Bauerji J. 

Babu Durga Gharan Banerji, for the appellant. 

Babu Satya Ghandar M ulcer ji, for the respondent. 

Banerji, J. : — This was a suit for possession of certain 
property purchased at auction in 1882 by the plaintiff appellant 
as the property of one A jab Singh and his son Umed Singh. The 
suit was brought against these persons only. Kraut Singh, 
another son of Ajab Singh, intervened, under section 32 of the 
Code of Civil Procedure, and was added as a defendant, Ajab 
Singh did not enter an appearance. Umed Singh defended the 
suit by alleging that after the auction sale a compromise took place 
between him and the plaintiff, under which the plaintiff received 


* Second Appeal No. 1163 of 1895, from a deciee of W. Tudball, Esq., 
Additional Judge of Aligarh, dated the 9th September 1S95, reversing a decree 
of Maulvi Abdur Rahim .Munsif of Kasganj, dated the 27th November 1894. 

(1) 14 W. 130. 



ALLAHABAD SERIES. 


9 


VOL. XX.] 


the purchase money from him and surrendered the property to 
him. Krant Singh’s defence was to the effect that the property 
originally belonged to his grandmother Musammat Fob pa ; that 
after her it passed to him, Krant Singh, and to his brothers Umed 
Singh and Dhaukkal Singh; that the plaintiff acquired by his 
auction purchase only the one-third share of Umed Singh, and that 
his claim in respect of two-thirds of the property was untenable. 
The Court of first instance decreed the claim against all the three 
defendants. Neither Ajab Smgh nor Umed Singh appealed, 
and they allowed the decree to become final as against them. 
Krant Singh alone preferred an appeal, and contended, first, that 
the plaintiff did not acquire more than a third share of the 
property by virtue of his auction purchase ; and, secondly, that 
under a private arrangement, which took place after his 
auction purchase, the plaintiff withdrew from his purchase. He 
thus urged for the first time in appeal a ground which he had 
not taken in his defence in the Court of first instance. The 
lower appellate Court held this ground of appeal to be a valid 
one, and, purporting to act under section 544 of the Code of 
Civil Procedure, it set aside the decree of the Court of first 
instance and dismissed the suit. The other grounds of appeal 
were not tried at all. 

In my opinion the learned Judge has erred in applying 
section 544 to this case. That sectioh does not enable an appellate 
Court to decide upon a ground which it considers to be common 
to all the defendants, an appeal preferred by one only of such 
defendants, and to reverse or modify the decree of the Court 
below in favour of all the defendants, unless the lower Court 
has proceeded upon a ground common to all the defendants. 

It is only when the decree appealed against has proceeded 
upon a ground common to all the defendants, that is, 
when the Court below has made a decree against several 
defendants upon a finding which applies equally to all 
of them, that under section 544 any one of the defendants may 
appeal against the whole decree and the appellate Court may 
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reverse or modify that decree in favour of all the defendants. 
This view is supported by the ruling of the Calcutta High Court 
in Protab Ghunder Dutt v. Koorbannisa Bibee (1). In 
this case there was no ground common to the defence set up by 
Urned Singh and that put forward by Kraut Singh. On the 
contrary, the case of the latter was inconsistent with that of the 
former. Whilst Umed Singh urged that the whole of the 
property claimed had been reconveyed to him by the plaintiff 
after the auction sale, Kraut Singh contended that Umed Singh 
had no more than, a third share in the property, and that the 
plaintiff* had acquired that share only under his auction purchase 
The Court of first instance also considered the case of Umed 
Singh separately from lhat of Krant Singh. It held that 
Muhammat Pohpa, the owner of the property had died before Krant 
Singh and Uhaukkal Smgh were born and the property passed to 
Umed Singh alone. It found that the allegation made by Umed 
Smgh that the plaintiff had surrendered the property to him on 
receipt of the sale consideration had not been proved. That Court 
therefore in making its decree did not proceed upon a ground 
common to all the defendants. Consequently Krant Singh was not 
competent to appeal against the whole decree and the lower appellate 
Court, had no authority, under section 544, to reverse or modify 
tint decree in favour of all the defendants on the appeal of Krant 
Singh alone. 

The Court has, in my opinion, erred in allowing Krant Singh 
to set up in appeal a case inconsistent with that put forward by 
him in the Court of first instance. As I have said above, his 
contention in the Munsif’s Court was that Umed Singh owned 
only a one-third share in the property, and that consequently 
the plaintiff’s claim for the remaining two-thirds of the property 
was untenable. Inconsistently with that defence he urged in 
appeal that the plaintiff had no right whatever to the property, 
inasmuch as he had withdrawn from his auction purchase. This 
last contention suggests that the plaintiff had purchased the 

n MAW. R„ ISO. 
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whole property. Such an inconsistent plea he could not be allow- 
ed to raise in appeal, and the lower appellate Court ought not 
to have considered that plea and to have decided the appeal with 
reference to that plea. 

I would allow the appeal as between the parties to it, and, 
setting aside the decree below, remand the case to the lower 
appellate Court under section 562 of the Code of Civil Procedure 
for a trial of the other questions raised in the appeal before that 
Court. The appellant will get his costs of this appeal. 

Aikman, J. : — I concur in the judgment of my brother Bancrji 
and in the decree proposed by him. As this appeal is allowed 
“as between the parties to it,” it will not 'affect any benefit 
which the defendants to the suit who are not parties to it may 
have obtained by the decree of the lower appellate Court. 

Appeal decreed and cause remanded. 
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Before Mr . Justice Knox , Mr. Justice Blair , and Mr. Justice BurJcitt. 

AMJAD ALI and others (Plaintiffs) v. MUHAMMAD ISRAIL and 
others (Defendants).* 

Act No. VII of 1870 (Court Fees Act), sections 12 and 28— Court fee — 

Finality of decision of Court on question of Court fee. 

The decision of the Court on a question of the court fee payable on a 
plaint or memorandum of appeal which is to be ff final as betwoen the parties to 
the suit” must be a decision made between the parties on the record and after 
they have had an opportunity of being heard, and not a decision based upon the 
report of a munsarim before the plaint or memorandum of appeal is filed and 
therefore before any parties are before the Conrt. 

Hence where a Conrt of first instance held on the report of the Munsarim 
that a plaint presented to it had been insufficiently stamped, but subsequently, 
both parties being before the Conrt and arguments having been heard, decided 
that the court fee originally paid was sufficient; it was held that the latter 
decision was the decision which was final as between the parties within tha 
meaning of section 12 of the Conrt Pees Act, 1870. 


* Second appeal No. 889 of 1894, from a decree of H. G-. Pearse, Esq., 
District Judge of Agra, dated the 26th July 1894, confirming a decree of 
Maulvi Aziz-nl Rahman, Subordinate Judge of Agra, dated the 12th March 1894. 
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The plaintiffs in this case sued for pre-emption in respect of 
a sale deed executed on the 19th of October 1892. Their plaint 
was presented in the Court of the Subordinate Judge on the 16th 
of November 1893, the first day on which the Court was open 
after the Dasserah vacation. On that day the Miuisarim reported 
that the court fees paid on the plaint were insufficient, and that 
the plaint required to be amended in respect of a claim for 
redemption. Upon this report the Court on the same' day ordered 
that the plaint should be returned for amendment, and directed 
that it should be presented again, amended, and with the deficient 
court fee duty, within four days. On the following day ( Nov- 
ember 17th) the plaintiffs appeared before the Subordinate Judge 
and objected to his order in the matter of the court fee payable 
on their plaint. They contended that the amount of court fees 
they had paid was sufficient, but at the same time they brought 
into Court the additional amount they had been ordered to pay, 
and submitted themselves to the order of the Court as to whether 
it should be paid or not. They also pointed out that they had 
not made any claim for redemption. On this petition the Court 
ordered the deficient court fee duty to be paid, which was done, 
and the plaint was then admitted and registered and summonses 
were served on the defendants. The Court either disregarded or 
countermanded its order as to returning the plaint for amendment, 
and the ease proceeded to a hearing without amendment. At the 
hearing of the. suit the defendants raised the objection that the 
suit was barred by limitation, the plaint not having been properly 
stamped when presented on the 16th November, and the deficiency 
not having been made good within time. The Court, having 
heard arguments on this point, reconsidered its former ex parte 
decision, and held that the court fee originally paid on the 
plaint was sufficient. The suit was ultimately dismissed on the 
merits. 

The plaintiffs appealed, and the defendants preferred an objec- 
tion under section 561 of the Code of Civil Procedure raising 
the same point of limitation. The lower appellate Court (District 
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Judge of Agra) allowed the objection and dismissed the suit on 
the ground that it was barred by limitation 

The plaintiffs thereupon appealed to the High Court. 

Mr. D. A. Bauer ji , for the appellants. 

Mr. T. Gonlan and Pandit Suudar Lai , for the respondents. 

Burkett, J. — The suit in which this second appeal has arisen 
is one for pre-emption. The sale-deed on which the cause of 
action for pre-emption is alleged to have arisen bears date of the 
19th of October 1892. The plaint was presented in the Court of 
the Subordinate Judge on November 16th, 1893, the first day on 
which the Court was open after the Dasserah vacation. Therefore, 
so far as the day on which it was presented is concerned, the plaint 
was within limitation under section 5 of the Limitation Act. On 
November 16th, the Court Munsarim reported that the court lees 
paid on the plaint were insufficient and that the plaint required to 
be amended in respect of a claim for redemption. On this report 
the Court on the same day ordered that the plaint should be re- 
turned for amendment, and directed that it should be presented 
again, amended and with the deficient court fee duty, within four 
days. Now in passing that order the Subordinate Judge exceeded 
his powers, as has been held m tire case of Jainti Prasad v. 
Bacchu Singh (1). The last day of the limitation period during 
which the plaint could have been presented so as to be a valid 
plaint was November 16th, 1893. If the plaint as presented 
on that day was not sufficiently stamped, and if the deficient 
. duty were not paid on that day, it was not a valid plaint. The 
Subordinate Judge had no power to extend the period of limi- 
tation provided by Act No. XV of 1877 by permitting the intend- 
ing plaintiffs to pay in the deficient court fee after November 
16th. The case is not one to which the proviso to section 28 of 
the Court Pees Act applies, and therefore no payment subsequent 
to November 16th of any deficient court fees could validate the 
plaint. As matter of fact the plaint was not returned to the plain- 
tiffs, for on the following day (November 17th) they appeared 
(1) I. L. R., 15 All., 65. 
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before the Subordinate Judge and put in a petition in which they 
objected to his order as to the amount of court fees paid on the 
plaint being insufficient. They contended that the amount of the 
court fees they had paid was sufficient, but at the same time they 
brought into Court the additional amount they had been ordered 
to pay and submitted themselves to the order of the Court as to 
whether it should be paid or not. They also pointed out that they 
had not made any claim for redemption. On this petition the 
Court ordered the deiicient court fee duty to be paid, which was 
done, and the plaint was then admitted and registered, and sum- 
monses were served on the defendants. The Court either disre- 
garded or countermanded its order as to returning the plaint for 
amendment, and the case proceeded to a hearing without amend- 
ment. 

One of the pleas taken by the defendants at tire hearing was 
that the suit was barred by limitation. Their contention was that 
the plaint as presented on November 1 6th, 1893, was not a valid 
plaint, as it was not sufficiently stamped, and that as the deficient 
duty was not paid till the following day, when the limitation 
period had expired, there was not before the Court any valid plaint 
to which they could be called on to plead. The plaintiffs replied 
that the court fees paid originally on f 1 c plaint on November 16th 
were sufficient, and that the Court had acted erroneously in com- 
pelling them to pay a larger sum. They contended that the plaint 
as presented on November 16th was a valid plaint. On these 
pleadings the Subordinate Judge, having heard argument on an 
issue as to whether the suit was barred by limitation or not, 
decided that it was not so barred, holding that the stamp duty paid 
on November 16th was sufficient, that the plaint was “ legal and 
valid ” on the day on which it was presented, and that “subsequent 
proceedings cannot invalidate a valid plaint.” The suit was ultim- 
ately dismissed on the merits. 

On appeal by the plaintiffs the defendants put in an objec- 
tion under section 561 of the Code of Civil Procedure. Their 
contention was that the Subordinate Judge was wrong in holding 
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that the suit was not time-barred and that the plaint was propBWj 
stamped when presented on November 16th. The District J udg 
on these pleas held that “the plaint being insufficiently stamped MuHAMMA3) 
on November 16th was not a plaint,” and that that day being the Iseail. 
last day of limitation, the Subordinate J udge was not competent to 
give time to amend the plaint or make good the deficiency. The 
learned Judge further gave his reasons for holding that the plaint 
when presented was insufficiently stamped. 

On second appeal to this Court the case has been referred to 
a Bench of three Judges. Before us the case has been almost 
entirely argued on the effect of the words “ such decision shall be 
final as between the parties to the suit” in section 12 of the Court 
Fees Act, a point which apparently was not raised before the Dis- 
trict Judge, and which, I must say, is not in so many words taken 
in the memorandum of appeal to this Court. The section cited 
above provides that u every question relating to valuation for the 
purpose of determining the amount of any fee chargeable under 
this chapter on a plaint or a memorandum of appeal shall be 
decided by the Court in which such plaint or memorandum, as the 
case may be, is filed, and such decision shall be final as between the 
parties to the suit.” The question we have to decide is— -which of 
the orders passed by the Subordinate Judge in this case is the 
" decision ” which is to be considered “ final ” under section 12. 

Putting aside as immaterial the order passed on November 
17th, it being merely a repetition of the order passed on the 16th 
there are two orders which we have to consider. The first is the 
order of November 16th, by which the Subordinate Judge held 
that the plaint was not sufficiently stamped and directed the defi- 
cient duly to be made good within four days. It is admitted that 
if that order is the u decision” which section 12 makes fi ua j as 
between the parties, the case is at an end, the plaint not having 
been stamped within limitation to the amount required by that 
order. The second order is that passed at the hearing of an issue 
raised between the parties, by which it was held that the plaint 
when presented was sufficiently stamped, and so was a valid plaint 
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If that order be the “ decision” referred to in section 12 of the 
Court Fees Act, it is admitted that this appeal must so far be 
allowed. 

In my opinion the latter of the two orders must be considered 
to be the “ decision” referred to in section 12 of the Court Fees 
Act. To hold otherwise would, it appears to me, be most unjust 
and productive of hardship in many cases. The first order was 
not one passed between the parties. Indeed on November 16th, 
when that order was passed, there can hardly be said to have been 
any parties or any suit. The plaint had not been admitted nor 
registered, and the defendants had not been summoned. I find it 
difficult to understand how a decision can be arrived at, which will 
be final as between pax-tie^, at the making-of which practically 
neither party was heard On the presentation of the plaint, all 
that happened was that the Munsarim made a report to the Court 
which the Court adopted, apparently without even calling on the 
plaintiffs. On the following day, when the plaintiffs did contest 
the correctness of the order as to the insufficiency of the court fees, 
it was too late, limitation having expired, and, according to the 
respondents 7 contention, this decision, though passed without 
hearing either party, is final and deprives the plaintiffs of all 
redress. I am unable to believe that the Legislature intended the 
word “decision” to be so interpreted. I cannot think that it was 
intended to mean a mere ex parte order by the Courfc, passed 
without argument and in the absence at least of one of the parties 
—the defendants. I take it that in a case in which the defendants 
have appeared and in which one or other side challenges the 
correctness of the courfc fees paid on the plaint, in that case the 
Court will have jurisdiction, and will be bound, to decide the 
question of valuation as between the parties, and may conceivably 
take a view different from that which it took when the plaint 
was presented and before it was admitted and registered. The 
latter order is, in my opinion, simply an interlocutory order which 
the Court may vary as long as it has seisin of the case. In 
this connection the word “ filed ” used iu section 12 is significant. 
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That word certainly means something more than “ presented ” for 1897 
admission. It implies that the plaint or memorandum of appeal amjad Ali 
has been admitted and put on the files of the Court, That is the v 
sense in which the same word is used in section 28 of the Court Isbail. 

Fees Act, and I see no reason why I should give a different mean- 
ing to it in section 12. And indeed the words of the section read 
in their natural and literal sense are wholly inapplicable to a case 
in which the plaint had not been filed, and in which there was 
therefore no existing suit, and no parties to such suit. To accept 
the opposite construction, the section would have to be read “is 
presented for admission and filing ” and “such decision shall be 
final as between the persons intended to be impleaded m a suit 
sought to be instituted.” I know no principle of law which would 
justify so unnatural a construction. 

When the Legislature intends to confer the status of finality 
upon an ex parte decision, it does so in plain and explicit terms, 
as in section 5 of the Court Fees Act. In the absence of clear 
and unequivocal language to the contrary, I must hold that a 
decision to be “final as between the parties” must be a judicial 
decision upon a hearing in which the general judicial maxim of 
“ Audi alteram partem” has been observed. If then a plaint 
or memorandum of appeal has been so “filed,” (and under the 
Rules of this Court it cannot be so filed without a report by the 
Munsarim that the , court fees paid on it are sufficient) it surely 
would be open to the defendant at the hearing to contend that the 
fees paid were insufficient, and that for that reason the plaint on 
the files of the Court was not a valid plaint. On deciding such 
a plea — as is the case here — the Court would in my opinion come 
to the “decision,” which, under the wording of section 12 of the 
Court Fees Act, would be final as between the parties. As an 
illustration I would take a case in which Rs. 10 was the amount 
of court fees legally chargeable on a plaint, but in which from 
ignorance the Munsarim reported to the Court that Rs. 1,000 
ought to have been paid, and that the Court adopted and acted on 
that report, If then the plaintiff pay that sum — as indeed he 

3 
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must do or have his plaint rejected — surely the defendant at the 
hearing would be entitled to plead that the proper court fee 
chargeable on the plaint was Es. 10, and that he — if the decree 
went against him — ought not to have to pay the extra Rs. 990 in 
costs. I certainly hold that he could ask die Court to decide the 
valuation for court fees chargeable on the plaint, and to hold that 
it had acted erroneously in calling on the plaintiff to pay the 
Es. 990, and that the plaintiff, if successful in obtaining a 
decree, could not recover that sum as part of the costs. This no 
doubt would be hard on the plaintiff, who simply obeyed the 
order of the Court, but the defendant would not be in fault, 
and the plaintiff would not be entitled to pass the loss on to the 
defendant and to make him responsible for the mistake of the 
Court. 

In the above observations I desire to guard myself against its 
being supposed that in this judgment I have had in my contem- 
plation any of the cases under section 54 of the Code of Civil Pro- 
cedure in which the Court may reject a plaint. None of these 
cases come within the scope of the present appeal. 

Some argument was addressed to us on an analogy which it 
was sought to draw from the practice of the High Court in cases 
under section 3 of the Court Pees Act. The procedure enjoined 
by statute and the practice of the High Court and of the District 
Court is, however, so very different in those^matters that no useful 
analogy can be drawn from them. 

For all the above reasons I am of opinion that the order passed 
by the Court of first instance at the hearing of the suit on March 
12th, 1894, was the “ decision ” which, under section 12 of the 
Court Fees Act, is final as between the parties. 

I would therefore allow this appeal, and, setting aside the 
decree of the lower appellate Court, I would remand the case under 
the section 562 of the Code of Civil Procedure for a decision on 
the merits, the lower appellate Court having decided the suit on a 
preliminary point. I would direct that costs should abide the 
event, 
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Kxox, J. — I fully concur and have nothing more to add. 

Blair, J. — I concur. 

By the Court. — The order of the Court is that the appeal 
be allowed, the decree on the preliminary point reversed, and the 
case remanded under section 562 of the Code of Civil Procedure 
to the lower appellate Court with directions to readmit the case on 
its file of pending appeals and to dispose of it according to law. 
Costs will abide the result, 

Appeal decreed and cause remanded . 


Before Mr Justice Knocs, Mr Justice Blair , and Mr Justice BurTcitt . 

XAXD LAL (Plaintiff) v BAXSI (Defendant).* 

JP re-mortgage -Wajib-ul-arz — Co-sharer — Mortgagee of a co-sharer not 
himself a co-sharer 

. Two co-sharers in a village, A and G-, mortgaged their proprietary interest, 
with possession, to L L made either an assignment or a sub-mortgage of her 
interest under the mortgage for a term of twenty years to B, with a foreclosure 
clause m case of non-payment. B afterwards tiansferred to Xfor an unexpired 
period of sixteen years and eleven months the interest in the propeity which he 
had acquired from L. One X L, a co-shaier in the village, thereupon brought 
a suit for pre -mortgage in respect of the transfer to X, on the basis of the 
village wajib-ul-arz , which gave a right of pre-emption or pre-mortgage when 
the share of a co-sharer should be sold or mortgaged. 

Meld, that, inasmuch as B could not be regarded as a co-sharer, no right 
of pre-mortgage arose in favour of X L m respect of the transfer of the 
mortgagee interest from B to X. The principle laid down in JSJiair-un-nissa 
Bill v. Amin Bill (1) and in Ah Ahmad v. Bahmat-ul-lah (2) followed. 

The material facts of this case are fully stated in the 
judgment of Burkitt, J. 

Munshi Madho Prasad , for the appellant. 

Mr. Roshan Lai , for the respondent. 

Burkitt, J : — The question we have to decide in Full Bench 
in this second appeal has arisen iu the following manner. Two 
co-sharers named Asa and Gopal mortgaged their proprietary 
interest with possession to Musammat Lana The latter made 

* Second Appeal Xo. 338 of 1896, from a decree of Munshi Mata Prasad, Sub- 
ordinate Judge of Banda, dated the 3rd February 1896, reversing a decree of 
Babu Jailal, Munsif of Hamirpur, dated the 3rd December 1896. 

(1) Weekly Xotes, 1887, p. 93. (2) I. L. R., 14 All., 195, 
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either an assignment or a sub-mortgage of her interest under the 
mortgage for a term of twenty years to one Baldeo, with a foreclo- 
sure clause in case of non-payment. Baldeo afterwards transferred 
for an unexpired period of sixteen years and eleven months to the 
defendant-respondent Bansi the interest in the property which he 
had acquired from Musammat Laria. It is unnecessary to decide 
whether the instrument of transfer in his favour was an assignment 
by conditional sale of a mortgage or was a sub-mortgage. The 
plaintiff appellant,, Nancl Lai, being a co-sharer in the village, 
thereupon instituted this suit for pre-emption, or rather pre-mort- 
gage, under the terms of the village wcijib-ul-arz , which gives a 
right of pre-emption and of pre-mortgage when the share of a 
co-sharer is sold or mortgaged. 

Now it is admitted that neither Musammat Laria nor her 
assignee Baldeo, nor Baldeo ; s assignee Bansi, is a co-sharer in the 
village. They are all of them strangers. It is also admitted that 
the plaintiff made no attempt to assert his alleged rights when the 
first or the second alienations were made. 

The question we have to decide is — did the third transfer noted 
above give to the plaintiff appellant any cause of action on which 
he could maintain the present suit ? The contention for the 
appellant is that a mortgagee in possession of the share of a 
co-sharer is ipso facto a co-sharer, and that if he give an assign- 
ment of his mortgage or execute a sub-mortgage to one who is not 
a co-sharer, the same result ensues as in the case of an alienation 
by a co-sharer. 

In my opinion that contention Is unsound and cannot be sup- 
ported. A co-sharer, even though he has mortgaged with posses- 
sion his interest in the mahal, and so has temporarily abandoned 
his right to actual possession of the land, is still nevertheless a 
co-sharer. As such he continues to enjoy many privileges in the 
village. He continues to be recorded in the khewat as proprietor, 
and above all he retains the right of redemption. No doubt the 
mortgagee in possession has by contract or by statute many of the 
rights, and is subject to many of the liabilities, of his mortgagor. 
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For instance, he may be entitled to sue the tenants for rent, if such 
be the condition of the mortgage, and he may be liable to pay 
Government revenue. But to my mmd these very facts prove 
that the mortgagee in possession cannot be considered to be in law 
a co-sharer. For if that were his legal status, then it would require 
neither a contractual agreeme it nor any statutory provision to 
confer on him those rights or to render him subject to those liabil- 
ities. The vakil who appened for the appellant was logically 
compelled to go so far as to contend that a lessee for a few days or 
weeks or months in possession of a portion, however small, of a 
co-sharer’s property became ipso facto a co-sharer. Such a posi- 
tion is quite untenable. Indeed, to accede to the contention of the 
appellant would be in many cases to defeat the whole object of the 
law of pre-emption, A co-sharer in the proprietary rights of a 
mahal would have only to let m as mortgagee with possession or 
as lessee for some limited time a perfect stranger, and then on the 
strength of that limited right the mortgagor or lessor might sell 
to him as a co-sharer his mortgagor or lessor rights, and thus by 
two separate steps confer upon him the whole of such mortgagor’s 
or lessor’s rights in the property, which he could not by Jaw have 
conferred upon him by one single grant so long as any co-sharer 
chose to exercise his pre-emptive right. Such a contention 
to be successful must be supported by a strong consensus of 
authority. 

In support of the appellant’s contention the case of Salik Sahu 
v. Jafar Ah (1) was cited. In that case it was held that a the term 
' co-sharer ’ must be taken to mean the transferee for the time 
being of a co -sharer's interest.” I am unable to concur in that 
dictum if it is to be taken as one of general applicability, though 
it may have been correct m the ease in which it was pronounced. 
For I notice that in that case the defendants-respondents were co- 
sharers, who had alienated by conditional sile to a stranger a por- 
tion of a share which they had acquired by enforcing their own 
pre-emptive rights as co-sharers against one Ishri Singh, another 
(1) Weekly Notes, 1881, p. 84. 
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co-sharer. They clearly offended against the wajib-ul-arz none 
the less because the property which they alienated to a stranger 
had come into their hands by pre-emption from a stranger to 
whom another co-sharer had alienated it. I do not consider that 
case as being of any authority in the present appeal. The case of 
Lachman Singh v. Ghasi (1), cited for the appellant, does no more 
than lay down that mortgagees in possession liable to pay Govern- 
ment revenue may be sued by the lambardar under the Rent Act. 
The case of Ganga Prasad v. Chunm Lai (2) is not at all in point. 

On the other hand in Khair-un-nissa B%bi v. Amin Bibi (3) 
it was held that a Muhammadan widow in possession, under an 
order of Court, of a share in the village in lieu of dower was not 
a co-sharer within the meaning of the wajib-iol-arz, and was not 
competent to maintain a suit for pre-emption as a co-sharer. The 
Court in deciding that case remarked that such a person “ cannot 
be in a better position than that of a mortgagee in possession,” 
meaning of course that a mortgagee in possession was not a co- 
sharer. The last case to which I would refer is that of Ali 
Ahmad v. Rahmat-ul-lah (4), in which the Court, after deciding 
that a certain document was a mortgage by conditional sale, the 
term of which had not expired, went on to remark that the 
u plaintiff (the conditional vendor) had not by reison of the mort- 
gage ceased to be a shareholder in the village, and that he was not 
by reason of his having mortgaged his share in the village disenti- 
tled to maintain this suit for pre-emption.” The above two cases 
show that a mortgagee in possession is not a co-sharer, and that a 
co-sharer who has mortgaged his interest, even by conditional sale, 
still remains a co-sharer and continues to enjoy the privileges of 
that status, and amongst others the right of pre-emption. In the 
rule laid down in those cases I fully concur. 

Turning now to the present case J hold that the original 
mortgagors, Asa and Gopal, did not, by reason of the mortgage 
they executed in favour of Musammat Lari a, lose the status of 

(1) I. L. R., 15 All., 137. (3) Weekly Notes, 1887, p. 93. 

(2) I. L. R., 18 All., 113. (4) I It. R., 14 All., 195. 
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co-sharers in respect of the mortgaged property, and that neither 
Musammat Laria nor her assignee (or sub -mortgagee) Baldeo 
became a co-sharer by virtue of their respective mortgages. When 
therefore Baldeo assigned or sub-mortgaged to Bansi, that which 
he transferred was not a co-sharer’s interest, but an assignment 
of a mortgage of (or a sub-mortgage of) an interest executed by a 
stranger and not by a co-sharer. To such an alienation the terms 
of the waj'ib-ul-arz do not, in my opinion, apply. I would there- 
fore affirm the decree of the lower Court and would dismiss this 
appeal with costs. 

Knox, J. — I agree with my brother Burkitt, and have nothing 
further to add to what he has said. I would affirm the decree of 
the lower Court and dismiss this appeal with costs. 

Blair J.— I concur. 

By the Court — This appeal is dismissed with costs. 

Appeal dismissed . 


Before Mr . Justice Knox , Mr Justice Blair , Mr Justice Banerji, 

Mr. Justice Burkitt , and Mr. Justice Aikman. 

NAND KISHORE (Plaintiff) v. RAJA HARI RAJ SING-H and others 

(Defendants) * 

Act No. IV of 1882 ( Transfer of Property Act), section 60 — Mortgage — 
Purchase by moi tgagee of portion of the mortgaged property — Mort - 
gage not thereby necessarily extinguished 

Tlie purchase of a part of the moitgaged property by a mortgagee, 
subject to his mortgage, has not necessarily the effect of fully discharging the 
mortgage, without regard to the value of the propeity purchased and the puce 
paid for it, whether such purchase be made m execution of a simple decree 
for money or m execution of a decree obtained by the mortgagee himself upon a 
subsequent mortgage, although it is possible that under some circumstances 
such purchase may have the effect of extinguishing the mortgage. 

Ahmad Wall v Bakar Husain (1) overruled. Nawab Azimut Ah Khan 
v. Jowalnr Sing (2), Nilakant Baneryi v. Suresh Chandra Mulhck (3), 
Mahtab Singh v. Misree Ball (4), Bitthul Nath v. Toolsee Bam (5), 


* Second Appeal No 677 of 1892, from a deciee of H P. Mulock, Esq, 
District Judge of Moradabad, dated the 21st March 1892, reversing a decree of 
Babu Mntonjoy Mukerji, Subordinate Judge of Moradabad, dated the 26th 
September 1891, 

(1) Weekly Notes, 1883, p. 61. (3) I. L R , 12 Calc., 414. 

(2) 13 Moo. I. A., 404. (4; N.-W. P. ; H. 0. Rep., 1867, p. 88, 

(5) 2ST.-W. P., H. C. Rep., 1866, p. 125. 
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Kesree v. Seth Roshun Lai (1), Kuray Mai v. Pur an Mai (2), Mahtab Ren 
y. Sant Lai ( 3 \ Sumera Kuar v. Bhagwant Singh ( 4 ), Chunna Lai v. 
Anandi Lai (5), Khioaja Bahhsh v. Imaman (C), Ballam Las v Amar 
Raj (7) and Bisheshar Singh v. LaiTc Singh (8), r^feired to. 

This was a reference to a Full Bench of a question which 
is thus stated in the referring order : — 

ce In this ease certain villages v T ere mortgaged to the same 
person, namely. Raja Shcoraj Singh, the predecessor m title of 
the respondents, under two mortgages, upon which decrees for 
sale were obtained. One of the decrees is No. 66, and the other 
is No. 77. The latter decree was obtained upon a mortgage of 
date subsequent to that of tie mortgage upon which the other 
decree was passed. A portion of the property mortgaged under 
decree No. 66 was purchased by the mortgagee in execution of 
a simple money decree. Another portion of the mortgaged pro- 
perty, which was subject to both the mortgages, was sold in exe- 
cution of decree No. 77, and was purchased by the decree-holder 
mortgagee. 

u The question has been raised whether these purchases had 
the effect of fully discharging decree No. 66, without regard to 
the value of the property sold and the price paid for it by the 
purchaser.” 

Mr. T. Gonlan and Pandit Moti Lol, for the appellant. 

Babu Jogindro Nath Chaudhri and Babu Eatan Ghand , for 
the respondents. 

The following judgments were delivered : — 

Knox, J. — -Two questions have been referred to us for deci- 
sion. The form in which they have been referred admits of some 
improvement. They maybe set out as follows: — (1) Docs the 
purchase at a Court auction-sale (held in execution of a simple 
money decree) by a mortgagee of part of the property covered 
by the mortgage-deed have the effect of fully discharging the 
whole mortgage debt, without regard to the value of the property 

(1) 2 N.-W. P M H. C. Rep , 4. (5) I. L R , 19 All., 196. 

(2) I. L. R., 2 All., 565. (6) Weekly Notes, 1885, p. 210. 

(3) I. L. R, 5 All., 276. (7) I. L. R„ 12 AIL. 537. 

(4) Weekly Notes, 1895, p. 1, (8) I. L. R., 5 AIL, 257. 



ALLAHABAD SERIES. 


25 


VOL. XX.] 

sold and the price paid for it by the purchaser ? (2) Does the 

purchase at a Court auction-sale (held in execution of a decree 
obtained upon a subsequent mortgage-deed) by the mortgagee of 
part of the property covered by a mortgage-deed of earlier 
date eld by the same mortgagee, have the effect of fully dis- 
charging the whole of the prior mortgage debt without regard 
to the value of the property sold and the price paid for the 
purchase ? 

The authority for holding that either of the above purchases 
would extinguish the whole mortgage debt is to be found in a 
case decided by this Court — Ahmad Wali v. Bahar Husain (1). 

In that case the mortgagee purchaser held a decree enforcing 
a mortgage in his favour over several properties. One of these 
propei ties was put up for sale in execution of another decree 
against the original mortgagor, and the mortgagee, finding this, 
had it notified that the property advertized was being sold subject 
to the mortgage which he held, and at the sale which followed 
himself became the purchaser. He then sought to enforce his 
decree against the rest of the mortgaged property. 

It was held that the fact of the purchase made by him of the 
portion of the property subject to his mortgage lieu extinguished 
the mortgage debt %n toto . 

No principle of law is laid down as being the principle upon 
which this judgment proceeded. The judges contented them- 
selves with setting out what appeared to be the facts of t K e case, 
and then without any further reason laid down the law which 
they considered applicable. 

But it will be found that this judgment stands quite alone and 
is in conflict with the view held by this Court from 1866 to 1897, 
and by other Courts in a large number of reported cases, which 
under similar circumstances recognize the prior mortgage debt 
as still subsisting, and go on to lay clown the principles upon 
which the mortgagor or a purchaser or assignee from the mort- 
gagor of the equity of redemption over the ^whole or portion of 
(1) Weekly Notes, 1883, p. 61. 
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the remaining mortgaged property, may redeem such property 
or portion of it, a result which, it is needless to say, is quite 
incompatible with the conclusion that the prior mortgage debt 
is extinguished by the fact of the mortgagee purchasing a portion 
of the mortgaged property subject to the prior incumbrance. 

InKawab Azimut Ali Khan y. Jowahir Sing (1) their 
Lordships of the Privy Council held that the appellant, who was 
transferee of the interest of the original mortgagee, and who had 
subsequently become the owner by purchase of the equity of 
redemption m twelve and three-quarters of the sixteen mauzas 
of which the mortgaged property was comprised, if desirous of 
retaining possession of the villages (in which he had not pur- 
chased the equity of redemption) as mortgagee, was entitled to 
do so against the plaintiff who had purchased the equity of 
redemption in one of the villages (Iiosseinpore) and that the 
plaintiff's right in that case was limited to the redemption and 
recovery of Hossempore upon payment of so much of the sum 
as represented the portion of the mortgage debt chargeable on 
that village. 

The same principles were again laid down by the Privy 
Council m Nilakant Banerji v. Suresh Chandra Mnlhch (2). 

So far back as the year 1867, in Mahtab Singh v. Misree Lall 
and Mnssamat Soondur (3), this Court held that a mortgagee is 
entitled to say to each of several persons who have succeeded to 
the mortgagor’s interests, that he shall not be entitled to redeem 
a part of the property on payment of part of the debt, because 
the whole and every part of the land mortgaged is liable for the 
whole debt. But it does not follow from this that a mortgagee 
who has acquired by purchase a part of the mortgagor’s rights 
and interests, is entitled to throw the whole burden of the mort- 
gage debt on the remaining portion of the equity of the redemp- 
tion in the hands of one who has purchased it at a sale in execu- 
tion of a decree against the mortgagor. Each has bought subject 
to a proportionate share of the burden and must discharge it. 

(1) 13 Moo. I. A., 404. (2) I. L. R., 12 Calc., 414. 

(3) N.-W. P., H, C. Rep., 1867, p. 88. 
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It will be further seen from the cases cited below that, so far 
from any inclination to hold that the mortgage debt was dis- 
charged by the fact of the mortgagee purchasing a portion of the 
mortgaged property under such circumstances as are set out m the 
reference, this Court has consistently, with the one reported 
exception of Ahmacl Wall v. Bakar Husain (1), held that the 
mortgage debt still subsisted, if not satisfied by the mortgagee’s 
purchase, and had to be satisfied by any one seeking to redeem the 
remainder of the property. See Bitthul Nath v. Toolsee Ram 
(2) ; Kesree v. Seth Roshun Lai (8) ; Kuray Mai v. Puran 
Mai (4); Mahtab Rai v. Sant Lai (5). In the very recent cases 
of Sumera Knar v. Bhagwant Singh (6) and Ghunna Lai v. 
Anandi Lai (7) the same principle has been re-affirmed. 

The law laid down m the above cases appears to have found 
a place in the last clause of section 60 of the Transfer of Pro- 
perty Act, wherein it is provided that nothing m section 60 shall 
entitle a person interested m a share only of the mortgaged pro- 
perty to redeem his own share only, on payment of a propor- 
tionate part of the amount remaining due on the mortgage, except 
where a mortgagee, or if there are more mortgagees than one, all 
such mortgagees, has or have acquired, in whole or in part, the 
share of a mortgagor. 

Where the mortgagee or mortgagees has or have acquired in 
part the share of a mortgagor, a person interested in a share only 
of the mortgaged property is entitled to redeem his own share 
only on payment of a proportionate part of the amount of remain- 
ing due on the mortgage, a clear recognition that the mortgage 
debt m part still subsists. 

Several cases to the same effect will be found in the reported 
decisions of other High Courts. 

The learned counsel for the appellant made some show of rely- 
ing upon the case of Khwaja Bakhsh v. Imaman (8) as an 

(1) Weekly Notes, 1883, p. 61. (5) I. L. R , 5 All., 276 

(2) N.-W. P., H C. Rep, 1866, p. 125. ( 6 ) Weekly Notes, 1895, p. 1. 

00 2 N.-W. P., H C. Rep, 4. (V) I. L. R, 19 AIL, 196. 

(4) I. L. R, 2 All., 505, (8) Weekly Notes, 1885, p. 210. 


1897 


Na:nt> 

Kishore 

V 

Raja 
Harira j 
Singh. 



28 


THE INDIAN LAW DEPORTS, [VOL. XX. 


1897 


Nand 

Kishore 

V. 

Raja 

Hariraj 

Singh. 


authority in favour of his client ; but in that case the mortgagee 
held two incumbrances over the same property and brought it to 
sale in execution of the puisne incumbrance after notifying that 
the sale was being made subject to the prior incumbrance. It wf s 
rightly held that the purchase; having been made subject to the 
prior incumbrance held by the purchaser himself, operated by the 
rule of merger to extinguish the prior incumbrance, there being no 
intervening equities in the case. 

The same remarks apply to the case of Ballam Das v. Amar 
Raj (1), which was decided upon the same •principles. 

These cases are perfectly distinct from the cases previously 
cited. 

Burkitt, J. — I concur with my brother Knox and have noth- 
ing to add to his judgment. 

Blair, J. — The plaintiff -appellant represents the mortgagor 
interests and the respondent- defendant the mortgagee interests in 
this suit. The question referred to us is whether the mortgagees by 
purchasing certain portions of the mortgaged property sold m exe- 
cution of money decrees have thereby extinguished their mortgages 
over the whole of such property. In other words — does the con- 
fluence of the mortgagor and mortgagee interests in one person in 
a part of tin property included in a mortgage or mortgages, ope- 
rate as an extinguishment of the mortgig^e 7 s interests in the entire 
property ? 

The first case cited for the appellant was that of Ahmad 
Wali v. Balcar Husain (2). It boldly answers the question in 
the afiiimative. The learned Judges give no reason and rely 
upon no authority. No doubt their decision was based on the 
general doctrine of the indivisibility of mortgages. That case was 
professedly followed by a Division Bench of this Court (includ- 
ing one of the judges who decided it) in the case of Khwaja 
Bahhdi v. Imaman (3). The reason given in the judgment was 
that the mortgagee purchaser bought at a sale at which the prior 


( 1 ) 


I. L. R , 12 All , 537 (2) Weekly Notes, 1883, p. 

^3) Weekly Notes, 1885, p. 210, 
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incumbrance was notified, and must therefore be taken to have 
bought at a price in whi jIi the amount of the notified incumbrance 
must have bem taken into account. Apparently the learned 
Judges failed to observe the distinction between the case they were 
deciding and the case they supposed themselves to be following 
The decision in Ehwaja Balchsh seems to me open to no exception, 
and is certainly no authority for the proposition that the purchase 
by a mortgagee of part of the mortgaged property does per se ex- 
tinguish the whole mortgage. What was purchased in Ehwaja . 
Balchsh v. Imaman was the whole and not part of the mortgaged 
property. To reconcile the principle upon which the two cases 
were decided, we should have to suppose that in the case of Ahmad 
Wah v. Bakar Hnsa%n ) the Judges were of opinion that the whole 
amount of the notified incumbrance must have been taken by the 
bidders to have been exigible from that part of the mortgaged pro- 
perty so sold and bought. If that doctrine were universally ap- 
plied, the result would be that if several parts of the mortgagors 
equity of redemption were sold separately with notice of the 
incumbrance m execution of separate money decrees, and the 
purchasers were each one to take into consideration in the price 
paid, the amount of the whole incumbrance, the mortgagor 
would be mulcted m the amount of the whole incumbrance 
just as many times as there were sal 3 s E converso , if the 
moitgagee were the purchaser in one of such sales and paid a 
price in which the whole value of his mcumbianco v r as deducted 
from th 1 price he would hav paid in the absence of incum- 
brance, then it would only be equitable to hold that his 
incumbrance was diselmiged by such purchase. In Ehwaja 
Balchsh v. Imaman the equity bought was co-extensive with 
the pioparty mortgaged : that case therefore furnishes no answer 
to the question put to us. 

The case of Ballam Das v. Aonar Raj (1) appears simply to 
have followed the two previous rulings which I have discussed ; 
but the Court apjiarently did not notice the distinction between 
(X) I. L. R., 12 All., 537, 
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them. To the decision in that case in my opinion no just 
exception can be taken, but it is no authority for the much larger 
proposition contended for by the appellant. 

Indeed both these later cases are consistent with the principle 
laid down by the Lords of the Privy Council in Nawab Azimut 
Ali Khan v . Jowahir Sing (1). It is remarkable that each of 
the Judges who decided the case of Ahmad Wall v. Bahar 
Husain has lent the weight of his authority to some other decision, 
.the principle of which it seems practically impossible to reconcile 
with the judgment in that case. Vide the case of Bisheshar Singh 
v. Laik Singh (2) and that of Ballam Das v. Amar JRaj (3). 

The later judgments of this Court have consistently followed 
the principle of allocating to each part of a divided equity an ad 
valorem share of the mortgage debt to which the whole property 
is subject. The Calcutta rulings are to the same effect, A vast 
preponderance of authority, based, as it seems to me, upon sound 
considerations of justice and equity, constrains me to answer the 
question put to us in the negative. It is not in my opinion a 
sound general principle of law that the purchase by a mortgagee 
at a sale under a decree of part of the mortgaged property 
extinguishes the mortgagee’s rights against the whole. 

Banerji, J. — The question referred to us is substantially 
this : — Has the purchase of a part of the mortgaged property by a 
mortgagee, subject to his mortgage, the effect of fully discharging 
the mortgage without regard to the value of che property purchased 
and the price paid for it, whether such purchase be made in execu- 
tion of a simple decree for money or in execution of a decree 
obtained by the mortgagee himself upon a subsequent mortgage ? 

My answer to the question is that such purchase does not 
necessarily discharge the mortgage in full and extinguish it. As 
I said in my judgment in Chunna Lai v. Anandi Lai (4) u such 
purchase has in some instances the effect of discharging the whole 
of the mortgage debt, but I am unable to hold that it has that ' 


(1) 13 Moo. I. A , 404. 

(2) I. L. li., 5 AU., 257. 


(3) I. L. R., 12 All., 537. 

(4) I. L. B., 19 All,, 190. 
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effect in every case.” If a part of the mortgaged property be 
acquired by a sole mortgagee, or by all the mortgagees where there 
are more mortgagees than one, the integrity of the mortgage is 
thereby broken up and the owner of the remainder of the property 
becomes entitled to redeem his own share upon payment of a pro- 
portionate part of the amount due on the mortgage But the mort- 
gage does not, by reason of such purchase, of necessity become 
extinct. This is clear from the provisions of the last paragraph of 
section 60 of Act No. IV of 1882, and the rulings cited in his judg- 
ment by my brother Knox. That paragraph would be unneces- 
sary and superfluous, if, as is contended on behalf of the appellant, 
the purchase of a part of the mortgaged property by the mortgagee 
has the effect of fully discharging the mortgage in every instance. 
That property may be sold subject to a mortgage and that the 
mortgagee himself may purchase the mortgagor's equity of redemp- 
tion in whole or in part, either by private sale or at auction in 
execution of a decree, can admit of no doubt. If, however, a part 
of the property comprised in a mortgage is sold subject to the mort- 
gage, and the mortgagee himself buys it, certain equities arise 
between the mortgagee or his representative in interest on the one 
hand and the mortgagor or the mortgagor's representative in interest 
on the other, to which a Court is bound, as a Court administer- 
ing justice and equity, to give effect. One of those equities is 
that the mortgagee by purchasing a part of the mortgaged property 
should not place the mortgagor in a worse position than that in 
which the mortgagor would have been had any other person pur- 
chased the property. Where several properties are mortgaged to 
secure one debt, such properties are, under section 82 of Act No, 
IV of 1882, liable, in the absence of a contract to the contrary, to 
contribute rateably to the debt, the extent of the liability of each 
property being proportionate to its value at the date of the 
mortgage. If the mortgagee himself purchases one of the properties 
liable to contribute rateably to the mortgage debt, he must bear a 
rateable share of the debt, and he cannot be allowed to benefit 
himself and to prejudice the mortgagor or the owner of the 
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remainder of the property by throwing on it the whole burden of 
the debt and making that property solely responsible for the debt. 
He must bring into account the value of the property purchased 
by himself. When property is sold subject to a mortgage, the 
price which the purchaser pays for it is ordinarily the difference 
between the market value of the property and the amount due upon 
" the mortgage. If the mortgagee himself be the purchaser, and, as 
generally happens m such cases, the price paid by him, is not the 
full market value of the property, he should not be allowed to 
keep in his pocket the difference between the market value and the 
price paid by him and thereby damnify the mortgagor or other 
owner of the remainder of the mortgaged property. That is the 
" r reason why the mortgagee must bring into account the value of the 
property purchased by himself. As a result of his doing so, the 
mortgage may,* in some instances, be found to have been fully dis- 
charged by his purchase. But there is no principle of law or 
equity under which it may be held that the fact of the mortgagee 
buying, subject to his mortgage, a part of the property comprised 
in his mortgage, is in itself sufficient to extinguish the mortgage. 
Suppose the mortgaged property consists of a large zamindari. 
Surely it cannot be said that if the mortgagee buys a few acres of 
land in the zamindari the whole mortgage will thereby be dis- 
charged. It is conceivable that the mortgagee may for special 
reason, e.g. y proximity to property owned by himself, be anxious to 
purchase a small portion of the mortgaged property, and may 
therefore pay full value for it, the remainder of the property being 
sufficient security for the mortgage debt. If he pays full value 
for the portion purchased by him, the purchase cannot in any way 
damnify the mortgagor so as to create an equity in his favour as 
against the mortgagee. It is true that if a person other than the 
mortgagee buys a part of the mortgaged property, he can only 
protect the part which he has purchased from the claim of the 
mortgagee, by payment of the whole of the mortgage money due, 
but he would have the right of contribution as against the other 
properties comprised in the mortgage. There appears to be no 
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reason why, if the mortgagee be the purchaser, he should be in a 
worse position than any other purchaser. For the above reasons 
I am of opinion that the fact of the mortgagee buying a part of the 
mortgaged property, does not necessarily extinguish the mortgage. 
To what lesser extent such a purchase may be held to have dis- 
charged the mortgage, is not a question which we are called 
upon to decide on the reference before us. All I need say on 
that question is that the answer will depend upon the circum- 
stances of each individual case. 

The only reported ruling in which a view contrary to that 
stated above was adopted is that of Ahmad Wali v. Bakar 
Husain (1). The report is very meagre, but it appears from 
the record of the case, to which we have referred, that in that 
case a subsequent mortgagee purchased a part of the property 
comprised in his mortgage in execution of a decree obtained 
by another mortgagee upon a prior mortgage. Strangely enough 
the property sold under the prior mortgage was sold subject 
to the lien created by the subsequent mortgage. Oldfield and 
Brodhurst, J.J., held a that if the sale was made subject to the 
lien which he [subsequent mortgagee] had, his debt must be 
held as satisfied.” The learned Judges referred to no authority 
or principle of law which supported their view. They did not 
consider whether the difference between the market value of the 
property and the price paid for it was equal to the amount of the 
subsequent mortgage, and they held without any qualification 
that the fact of the mortgagee buying a part of the mortgaged 
property subject to his mortgage was enough fully to discharge 
the mortgage. For the reasons I have stated above I am un- 
able to agree with the opinion of the learned Judges. I notice 
that in Bisheshar Singh v. LaiJc Singh (2), one of those learned 
Judges came to a conclusion inconsistent with the view adopted 
by him three days afterwards in Ahmad Wali v. Bahar Husain . 

The next case which was referred to on behalf of the appellant 
was that of Khwaja Bahhsh v. Imaman (3). That was a case 

(1) Weekly Notes, 1883, p. 61. (2) I. L. R., 5 All., 257. 

(3) Weekly Notes, 1885, p. 210. 
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iii which the whole of the mortgaged property was purchased 
by the mortgagee in execution of a decree obtained by him upon 
a subsequent. mortgage, after notifying to intending purchasers the 
prior incumbrance held by him. It was held that the prior mort- 
gage was discharged by the purchase. One of the learned Judges 
based his opinion on the doctrine of merger, which cannot certainly 
apply to the case of the purchase by the mortgagee of a part 
only of the mortgaged property. In such a case there cannot 
be a complete fusion of all the rights of the mortgagor and the 
mortgagee in the same person. That ruling, therefore, is no 
authority for the proposition for which the appellant contends. 

In the case of Bedlam Das v. Amar Raj (1) the mortgagee 
apr ■ rs to have purchased the mortgaged property with the 
leave of the Court at a sale held in execution of a decree obtained 
by him upon his prior mortgage. I fail to see how such a 
purchase could have the effect of extinguishing a subsequent 
n rfgng 1 held by him over the same property. 

The opinion T have expressed above is in accord with the 
ruling in Sumera Kuar v. Bhagwant Singh (2). 

I would answer the question referred to us by saying, as I 
have said above, that the purchase by the mortgagee of a part of 
th> mortgaged property under the circumstances ' stated in the 
)pb‘r of refer nice, does not necessarily extinguish the mortgage. 

A nor as, J. — I concur with my learned colleagues in think- 
ing that the case of Ahmad Wali v. Balcar Husain (3), was 
wrongly decided, and I concur in the judgment of my brother 
P>* nerji. 

By the Court. — We have no hesitation therefore in holding 
that I lie precedent Ahmad Wah v. Bahar Husain (3j, must be 
overruled, and in answering both the questions submitted to us 
m the negative. 

We direct that with this answer the record be returned to the 
Bench which made the reference. 

(1) r, L R, 12 All., 537. (2) Weekly Notes, 1895, p. I. 

(3) Weekly Notes, 1883, p. 61. 
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Before Mr. Justice Knox , Mr. Justice Blair and Mr. Justice Bur hit t. l iS . ( 

FRANCIS LEGGE (Defendant) v. RAMBARAN SINGH anx> anothi b July 

(Plaintiffs). 

Declaratory decree— Suit for a declaration of title to and possession m 
immovable propel ty —Limitation — Ac b No. XT of 1877 (Indiai I imita- 
tion Actjy Sch* iiy Arts 120, 144. 

A suit for a declaration of right to and of actual possession in mimniahl* 
property is governed by the limitation prescribed by article 120 oi the- second 
schedule to the Indian Limitation Act, 1877 Moru Dm Datlaji \. Gojml Dm 
Satu (J) ; Durga v. JELaidar All (2) ; Dhihagi Dayi v. Dandu (d), and 
Mahomed Kiasat All v. JEEasin Danu (4) referred to. The judgment of Oldfield, 

J., in Debi Drasad v. Jafar Ah (5) not followed 

This was a suit to obtain a declaration of the plaintiffs’ right 
to and their possession of certain immovable property . The 
plaintiffs alleged that on the 28th of June ; 1883, t 1 o Sen '-me 
Officer had expunged their names from the revenue papers relat- 
ing to the property in suit and had wrongfully caused the name 
of the defendant to be entered. They claimed to be in possession, 
and to have remained in possession all along, notwithstanding 
the settlement record, and they sued only for a declaratory demot. 

The Court of first instance (Munsif of Jaunpur) found as a 
fact that the plaintiffs were not m possession, and dismissed tlm 
suit, applying section 42 of the Specific Relief Act. 

The plaintiffs appealed. The Court of first appeal (Subor- 
dinate Judge of Jaunpur) found that the plaintiffs were in pos- 
session and decreed their claim. 

The defendant thereupon appealed to the High Court. 

Mr. Amir-ud-din for the appellant* 

Maulvi Qhulam Mujtaba and Maulvi Muhammad Ishaq 
for the respondents. 

Knox, Blair and Burkitt, JJ : — This second appeal which 
has been referred to us for decision raises the important question 
by what limitation rule is a suit for a declaration of rigid (o and 

Second Appeal No, 591 of 1896 from a decree of Babu Bnrjnatli, District 
Judge of Jaunpur, dated the 6th May 1896, reversing a decree oi Babu 1’iomotha 
Nath Banerji, Munsif of Jaunpur, dated the 21st Decoinbor 1895. 

(1) X. L. R., 2 Bom., 120. (3) I. L. li , 19 Bom., 43 

(2) I. L. R., 7 AU., 167. (4) I. L. R„ 21 Calc., 157. 

(6) X. L. R., 3 All., 40. 
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of actual possession m immovable property governed ? The point 
arises in this way. The plaintiffs, who are respondents before us, 
allege that they are entitled to possession of and are in possession 
of certain property in mauza Bataura. They say that by an order 
dated the 28th of June, 1S83, the Settlement Officer, who was then 
conducting settlement proceedings in the Jaunpur district, on the 
application of the defendant, expunged their names from the village 
papers in respect of the property in dispute and recorded the 
name of the defendant as being in possession. They further allege 
that they were, at the time the Settlement Officer made this entry, 
in possession, and that they have been in actual possession ever 
since up to the date of the suit, namely, the 15th of May, 1895 
Now, when twelve years have almost elapsed since the day when 
the Settlement Officer made the entry in the village papers of which 
they complain, and which they set forth as their cause of action, 
they come forward with this suit, in which they ask for a declara- 
tion both of right and of actual possession at the date of the suit in 
respect of the property in suit. The contention raised before us is 
that their suit was barred at the time they instituted it. The ap- 
pellant bases his contention upon this, that there is no article in 
Schedule II of the Indian Limitation Act of 1877 which would 
apply to the suit as brought, and that therefore it must fall within 
the purview of Art. 120, an article which provides only six years 
within which to bring the suit from the date of the cause of 
action. If this contention is right, the suit is undoubtedly barred. 
The respondents seek, on the other hand, to bring the Suit, though 
expressly described as a suit for a declaration of right to and of 
possession in immovable property, under Art. 144, which provides 
for suits for possession of immovable property or of any interest 
therein. It seems to us that there is the widest possible difference 
between a suit for a declaration such as is asked for in this suit and 
a suit for actual possession of immovable property. In a suit to 
which Art. 144 would apply, th$r<? must be a prayer, express or 
implied for the dispossession of some one the property or 
.from the interest in if which the suit claims. In the present 
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the plaintiffs have most distinctly asserted that they are and have I 8 «j 7 

all along been in possession of the property. There is no one to Francis 

be dispossessed from it or from any interest in it. All that they Legge 

want removed is a cloud, which they say was cast upon their title Rambaban 

almost twelve years before the institution of the suit. We ought Singh. 

to notice that before this contention was laid before us it was con- 
tended by the learned vakil for the respondents that this was a suit to 
which, to use his own words, no limitation applies. He cited in 
aid section 23 of the Limitation Act, and contended that this was a 
case of a continuing wrong ; that as long as what he contended to 
be the wrong entry in the village papers continued on record so 
lorg a fresh cause of action accrued every day. In the first 
place, this is not the allegation in the plaint, winch sets forth a 
distinct cause of action as having accrued and become complete 
on the 28th of June, 1883. Secondly, the act of the Settle- 
ment Officer, if it was a wrong to the plaintiffs, was a wrong 
committed once for all, and was very properly described as 
being the cause of action upon which the plaintiffs came into 
court. 

With regard to the contention that the suit fell within Art. 

144, the learned vakil cited as the leading case in his favour Morw 
B%n Patlaji v. Gopal Bin Batu (1). That case, if we may so put 
*t, was a very frail reed on which to rest so heavy a contention. 

The two judges who were first seised of the case differed m opinion. 

3ne of them, it is true, appeared to be m favour of the view 
low urged upon our notice by the respondents. The judges being 
hvided in opinion, the plaintiff in that suit preferred an appeal 
mder the Letters Patent, and thereupon it was held that the quest- 
ion of limitation was not one which could properly be raised in the 
suit. Another case which certainly does favour the respondents 5 
jontention is that of Debi Prasad v. Jafar Ah (2). We cannot 
loncur in the remarks of Mr. Justice Oldfield in that case, which 
t ,re set out on page 45. The learned judge kiinself must sqon 
lave felt considerable doubt as to the view he took in that case, for 

(1) I. L. R., 2 Bom., 120. 


(2) I. L. R., 3 All., 40. 
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1897 we hnd bim i n Durga v. Haidar Ali (1) expressly holding that 

Francis claims declaratory in their nature were governed by Art. 120 of 

Legge the Indian Limitation Act of 1877. To the same effect is the case 
Rambaran °f Bhikaji Bap v. Pandu (2) which was brought to our notice 
Stngh. by the learned counbel for the appellant. The same learned coun- 
sel drew our attention to what the Privy Council had held in 
Mahomed Riasat Ah v. Has%n Bann (3). At page 163 their 
Lordships discuss the limitation applicable to such a suit, and say 
that Art. 120 should be applied unless it is clear that the suit is 
within some other article. We can find no such article, and no such 
article has been pointed out to us. We hold that the suit when 
instituted was barred by limitation and could not be maintained. 
We therefore allow this appeal, set aside the judgment and 
decree of the Court below and direct that the suit stand dismissed. 

As regards costs, we think that, as the point was not raised in 
any of the Courts below, we should make no order, and we make 


none. 


Appeal decreed . 


1897 MISCELLANEOUS CIVIL. 

July 13. . 

— - Before Mr. Justice Banergi and Mr. Justice Atlcman. 

CHAIL BEHABI LAL (Defendant) <?. RAHMAL DAS a nj> another 

(PliAINTIEi’oJ 

Civil Procedure Code, sections 372, 582 —Parties to an appeal — Attaching 
creditor of decree-holder respondent seeking to be brought on to the 
record as a respondent 

Meld that a creditor of a decree-holder who had attached the decree pending 
an appeal against it was not entitled to bo made a pufcy lospondout to the 
appeal under sections 372 and 582 oi the Code of Civil Procedure. 

The facts of the case sufficiently appear from the order of the 
Conrt. 

Munshi Madho Prasad , for the applicant. 

Banerji and Airman, JJ. — This is an application under 
section 372 of the Code of Civil Procedure, road with section 
582 of that Code, to be added as a respondent to an appeal 

* Application in First Appeal No. 232 of 1894. 

(1) I. L. R., 7 AIL, 167. (2) I. L. R„ 19 Bom., 43. 

(3) I. L. R., 21 Calc., 167. 
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pending in this Court. The applicant is a judgment-creditor of 
the respondent, and he caused the decree appealed against to be 
attached in execution of a decree held by him against the 
respondent. It is contended on his behalf that by reason of this 
attachment he has acquired an interest pending the suit and is 
therefore entitled to be joined as a party to the appeal under 
section 372. In our opinion the applicant is not a person in whose 
favour there has been an assignment, creation or devolution of 
any interest pending the appeal. It is conceded that he is not 
an assignee of the decree. What Mr Madho Prasad urges 
on his behalf is that an interest has been created in favour of the 
applicant by operation of law, that is, by the attachment which 
he has obtained over the decree held by the respondent. With 
this contention we are unable to agree. As stated on page 264 
of DanielPs Chancery Practice, Vol. I — “It is a general rule 
that no one should be made a party to an action against whom, 
if brought to a hearing, no order can be made.” The test therefore 
is whether the applicant is a person in whose favour or against 
whom a decree can be made in the appeal. We think that he is 
not such a person. Mr. Madho Prasad relied upon the case of 
Wallis v. Smith (1). That case in our opinion has no bearing 
upon the present question. That was a case in which, after decree 
had been obtained, the decree-holder, plaintiff, took out a garnishee 
order against one of the debtors of his judgment-debtor. The 
London and South Western Bank, which held a decree against 
the decree- holder plaintiff, and which had got the plaintiff's 
decree attached, applied to be made a party to the proceedings 
taken out by the plaintiff against his judgment-debtor, and that 
application was granted. A case like that is provided for by 
section 273 of the Code of Civil Procedure, according to which 
a judgment-creditor who has caused a decree to be attached may 
under certain circumstances himself apply for the execution of 
that decree and may take all the steps necessary to realize the 
amount of the decree attached by him. That is a very different 
'1) 51 L. J. 577. 
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thing from holding that ^ attaching creditor has a right to be 
heard as to the merits 0 f the decree attached by him which is 
sub judice in appeal. For the above reasons we refuse the appli- 
cation with costs. 

Application refused . 


1897 
July 14. 


APPELLATE CRIMINAL 

Before Mr. Justice Knox and Mr • Justice Biwhitt, 
QTJEEN-EMPRESS v CHIDDA and others. 

"Criminal Procedure Code y sections 337 and 529 — Pardon —Tender of pardon 

lg a Magistrate having poivers under section 337, but not being the 

Magistrate before whom inquiry was being held. 

A dacoity was committed in. the district of Muttra and was being inquired 
Snto in that district. Pending such inquiry, one Partap Singh appeared before 
i;he Magistrate of the neighbouring district of Etab and obtained from 
him a tender of pardon in respect of the said dacoity, on the strength of 
which pardon ho was examined as a witness by the Magistrate of the Etah ' 
district and made a statement implicating himself and others in the dacoity. 
Subsequently, on the case being committed to the Court of the Sessions Judge 
of Agra, the tender of pardon made by the District Magistrate of Etab was 
ignored and Partap Singh was tried and sentenced for the dacoity. 

>j t Held , on appeal to the High Court, that the Magistrate of the Etah Dis- 
trict had no jurisdiction under the circumstances to make the tender of pardon 
which he did, and that his action in that respect was not covered by section 
529 of the Code of Criminal Procedure. 

The facts of this case, so far as they are necessary for the 
purposes of this report, appear from the judgment of the Court. 

Messrs. A . E . Ryves and A. H. G t Hamilton , for the appel- 
lants. 

The Government Advocate (Mr. E. Chamier) for the Crown. 

Knox and Burkitt, JJ. — Chidda, Kallu, Kana, Partap Singh, 
Sona and Tunya have been convicted of an offence under section 
395 of the Indian Penal Code and have one and all been sentenced 
to transportation for life. They have all appealed, and their 
appeals are now before us for decision. One of them, Partap 
Singh, pleaded guilty in the Court of Session, but in that Court 
he also pleaded in bar of sentence the fact that he had obtained 
what he considered a pardon under section 337 of the Code of 
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Criminal Procedure from the District Magistrate of Etah. In 
his memorandum of appeal here he pleads the same fact in bar of 
sentence. We will deal with his case first. The dacoity with 
which he is charged took place in the district of Muttra. The 
only inquiry connected with it that we know of was conducted 
from first to last in the district of Muttra. After that inquiry 
had continued for a considerable time in the district of Muttra ; 
after one Balwanta had been arrested and obtained an offer of 
pardon from the District Magistrate of Muttra, and had named 
certain persons, and among them this very Partap Singh, who is 
himself a resident of Muttra, as having taken part in the dacoity, 
Partap Singh betook himself to the district of Etah, there pre- 
sented himself before the District Magistrate, and, by some repre- 
sentations, of which we know nothing, obtained a tender of pardon 
from that Magistrate. The District Magistrate of Etah was not 
the District Magistrate before whom the offence of the dacoity 
was under inquiry, and he was certainly not one of the other 
persons mentioned in section 337 of the Code of Criminal Pro- 
cedure. This being the case, he had no jurisdiction to tender 
a pardon to Partap Singh. Partap Singh was, however, examined 
as a witness by the Magistrate of Etah, and it is contended from the 
fact that he was so examined under a tender of pardon, however 
wrongly granted, that that tender of pardon cannot now be set 
aside. The last clause of section 529 is cited in support of this 
contention. In our opinion section 529 refers to quite different 
circumstances. It is a section which deals with acts done by a 
Magistrate in no way empowered by law to do those acts ; it has 
no reference to a Magistrate empowered otherwise under the Act 
to tender pardon, but not possessing jurisdiction over the parti- 
cular offence. The Magistrate of Etah, as Magistrate of the dis- 
trict Etah, is undoubtedly empowered to tender pardon in respect 
of offences inquired into in the Etah district which are covered 
by the provisions of section 337 of the Code of Criminal Proce- 
dure; but he has no such jurisdiction in respect of an offence of 
the same kind committed in the district of Muttra. On the other 
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hand a second or third class Magistrate in the Muttra district 
not inquiring into the offence or not empowered by the Magis- 
trate of the district, has no power by law to tender a pardon to 
a person accused of having committed an offence covered by 
section 337 within the district of Muttra, but if such a Magistrate 
should tender a pardon in such a case, his proceedings would not 
be set aside merely on the ground of his not being so empowered. 
Under these circumstances the Court of Session was, in our opin- 
ion, right in ignoring the pardon tendered by the District Magis- 
trate of Etah to Partap Singh, and the so-called pardon cannot 
be pleaded in bar of sentence. The appeal of Partap Singh is, 
therefore, dismissed. 

[The remainder of the judgment being occupied chiefly with 
a discussion of the facts of the case, is not reported — Ed.] 


Before Sir John JSdge, Kt , Chief Justice , and Mr, Justice Blair . 

ITKA BAM AND ANOTHER (DEPENDANTS) V. SHAMA CHARAN 
(PlAINTIPP)-* 

Hindu Baw — Adverse possession — Limitation - Suit by reversioner to Hindu 
female heir — Appeal from order of an appellate Court — High Court 
bound by findings of fact of the Court below — Civil Procedure Code , 
sections 562 and 588. 

Where propeity -which should by law be in the possession of a female heir is 
held adversely to such heu* by a trespasser the possession of the trespasser is 
adverse also as against the reversioners of such female heir as well as against the 
female heir, and limitation will begin to run against tne reversioners fiom the 
date of the commencement of such adverse possession. Hanuman Brasad v. 
Bhagautx Prasad (L; approved. 

The Pull Bench decision in Pam Kali v Kedarnath (2) has been impliedly 
overruled by the judgment of the Privy Council m Mussummat Lachhan 
Kunwar v. Anant Singh (3). 

In an appeal from an order of an appellate Court the High Court is bound 
to accept, as in a second appeal from a deciee, the findings of fact arrived at by 
the lower appellate Couit. Gf-aun Shankar v. Karima Bibi (4) approved. 

* Pirst Appeal No 24 of 1897, from an order of Er J Kitts, Esq., - District 
Judge of Bareilly, dated the 1st April 1897. 

(1) I. L. R., 19 All , 357. (3) L. R„ 22 I. A., 25. 

(2) X. L, R„ 14 All., 156. (4) I. L. R„ 15 AH., 413. 
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The facts of this case are fully stated in the judgment of the 
Court. 

Mr. E. Ohamier for the appellants. 

Mr. D. N. Banerji for the respondent. 

"Edge, C. J., and Blair, J. : — In 1869 Jit Singh, who was 
possessed of a 12-biswa share in the village of Sitalpur, died. He 
left a son, Sewa, and a widow, Rama. Sewa and Raika obtained 
mutation of names in the Revenue papers each in respect of six 
biswas out of the twelve biswas. In 1873 Sewa died and left a 
widow, Musammat Pan Kunwar. He left no son. Musammat 
Pan Kunwar got mutation in her favour in the Revenue papers 
of the six biswas which had been entered in Sewa’s name. Dis- 
putes began between Pan Kunwar and Raika after Sewa’s death. 
They commenced to live separately. Each collected in respect of 
an 8-anna share of the 16 annas of the original 12 biswas, and in 
1880 these ladies partitioned the 12 biswas between them. The 
Court of first instance found that Raika’s possession was adverse 
from the first, that is, from the death of Jit Singh. The Court 
of first appeal found that Raika’s possession of the 6 biswas did 
not become adverse until the death of Sewa. There was evidence 
to support the latter finding. After the partition in 1880, Raika 
mortgaged the 6 biswas of which she was in possession to Puran 
Lai, who was the father of the defendants in this suit, who are 
appellants here. Puran Lai subsequently brought a suit for sale 
under the Transfer of Property Act on his mortgage, got a decree 
for sale, and on the 20th of October 1887, at the sale under that 
decree, purchased the 6 biswas which had been m the possession of 
Raika. In 1888 Raika died. On the 22nd of December 1893 
Musammat Pan Kunwar died. After her death the defendants 3, 
4 and 5 in this suit, who were reversioners of Sewa, sold all their 
rights, whatever they were, in the 12 biswas, to the plaintiff. In 
December 1895 the plaintiff brought his suit against the repre- 
sentatives of Puran Lai to obtain possession of the 6 biswas which 
had been held by Musammat Raika. The suit was dismissed 
in the first Court on the finding that Raika had had adverse 
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possession since 1869. The Court of first appeal, holding that 
her adverse possession did not commence until 1873, and applying 
the Full Bench ruling of this Court in Ram Kali v. Kedarnath 
(1) set aside the decision of the first Court and made an order 
of remand under section 562 of the Code of Civil Procedure. 
From that order this appeal has been brought by the defendants- 
appellants. 

Their contention is that the decision of their Lordships of the 
Privv Council in Mussummat Lachhan Kunwar v. Anant 
Singh (2) impliedly overruled the decision in Ram Kah v. 
Kedarnath (1) and that on the finding of Raika’s possession 
being adverse from the death of Sewa in 1873, the Court of first 
appeal was bound to dismiss the appeal to that Court and affirm 
the decree of the first Court dismissing the suit, and had no power 
to make an order of remand. 

On the other hand, it is contended for the respondents that 
their Lordships ot the Privy Council in the case to which we 
have referred did not overrule the Full Bench decision of this 
Court in Ram Kali v. Kedarnath (1) ; that that decision applied, 
and, as there had been no suit by or against Musammat Pan 
Kunwar in which Raika’s adverse possession had been established 
or Raika’s adverse claim had been made, article 141 of schedule 
II of the Indian Limitation Act, 1877, applied, and limita- 
tion commenced to run, not from 1873, but from the death of 
Musamma't Pan Kunwar in 1893, when the succession opened 
up to the defendants 3, 4 and 5. It was further contended on 
behalf of the respondent that the finding of the Court of first 
appeal that the possession of Raika became adverse on the death 
of Sewa in 1873, was a bad finding in law, it being alleged that 
there was no evidence in support of it. 

This is an appeal from an order of remaud made by a Court 
of first appeal. The findings of fact of that Court of first appeal 

(X) I. L. B., 14 All., 166. (2) L. R., 22 I. A., 26; S. 0. I. L. E., 22, 

Calc., 445. s, v. Lachhan Kunwar 
y. Manor ath 
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are therefore in onr opinion binding on us, unless they are contrary 
* to law, if partly of law and partly of fact, or unless there was no 
evidence to support them. We agree with the decision in Gauri 
Shankar v. Karima Bibi (1). This question of the legality of 
the order of remand could be raised, as it was here, by an appeal 
under section 588 of the Code of Civil Procedure. It was open, 
according to the rulings of this Court, the propriety of which we 
need not discuss, as they are binding on us, to these appellants to 
have refrained from bringing an appeal against the order and to 
have raised the question of the legality or propriety of that order 
in an appeal against the decree which might ultimately be made 
by the Court of first appeal. That is the construction which has 
been put by this Court upon section 591 of Act No. XI Y of 1882. 
In second appeal we are bound by the findings of fact of the Court 
of first appeal. We cannot question them, unless they are based 
upon a misconception of the law or have no evidence to support 
them. It would be an anomaly if, in an appeal from an order in 
the same suit of the Court of first appeal, we could do that which 
we could not do in an appeal from a decree of the Court in that suit, 
namely, question the findings of fact of the Court of first appeal, 
except upon one of the grounds to which we have alluded. We 
find that there is evidence on the record which shows that, at least 
from the death of Sewa in 1873, Musammat Raika took up an 
independent position and claimed the profits of the 6-biswa share 
entered in her name and obtained them for her own use. As the 
widow of Jit Singh, she had absolutely no title to the 6-biswa share 
or any part of it. Her only interest, so to speak, during the lifetime 
of her son, and on his death during the lifetime of his widow, was 
a right to be maintained. Consequently, it not having been found, 
and there being no evidence, that she was allowed possession for 
maintenance, the Court below rightly found that, at least from 
1873, Raika’s possession was adverse. In truth, the plaintiff had 
not set up that Raika had permissive possession, possession by 
courtesy, or possession in lieu of maintenance. The plaintiff came 
(1) I. L. R„ 15 All., 413. 
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into Court on the simple case, which was entirely disproved, that 
Raika never was in possession at all. 

Now, on the findings of the Court of first appeal, if the Full Bench 
decision in Ram Kali v. Kedarnath was right, the order of the 
lower Court was right. If that decision has been impliedly over- 
ruled by the de ision of the Privy Council to which we have referred, 
the defendants were entitled to move the Court of first appeal to 
dismiss the appeal to that Court. The Full Bench decision in 
Ram Kali v. Kedarnath was based on a Full Bench decision of the 
Calcutta Court in Srinath Kur v. Prosunno Kumar Ghosh (1). 
It appears to us that their Lordships of the Privy Council in the 
case of Lachhan Kunwar y. Anant Singh, to which we have 
referred, have impliedly overruled the Full Bench decision of tnis 
Court, and that article 141 of the second schedule to Act No. XY 
of 1877 does not apply where a trespasser has held, as against the 
widow of a sonless and separated Hindu, adverse possession, aud 
that adverse possession must in such a case be counted, for the pur- 
poses of limitation, from the time when such trespasser or other 
person first began to hold adversely to the widow. In our opinion 
the law on this point and on article 141 is explained clearly by 
our brother Burkitt in Hanuman Prasad Singh v. Bhagauti 
Prasad (2). We allow this appeal with costs, and, setting aside 
the order under appeal, we dismiss the appeal to the Court of first 
appeal with costs, and restore and affirm the decree of the first Court 
dismissing the suit with costs. 

Appeal decreed. 

APPELLATE CIVIL. 

Before Mr. Justice Knox and Mr Justice BurTcitt . 

HUSENI BEGAM and others (Defendants) v. THE COLLECTOR OE 
MORADABAD (Plaintiff).* 

Civil Brocedure Code , section 539 —Trust— Suit for removal of trustee ~Par* 
ties — Alienees of trustees not necessary parties. 

A suit may properly be brought and a decree made under section 539 of the 
Code of Civil Procedure for the removal of a trustee. Karasimha v. Ayyan 

* First Appeal No. 36 of 1896, from a decree of G. J. Nicholls, Esq., District 
Judge of Moradabad, dated the 1st May 1895. 

(1) I. L. R., 9 Calo., 934. (2) I. L. R., 19 All., 357. 
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Chetti (1), Sathappayyar v. Benasami (2), Rangasami Kaiclcan v. Vara - 
dappa KaicJcan (3), Chmtaman Bajaji Dev v. Dhondo Ganesh Dev (4), Tn - 
cwndass Mulji v. Khimji Vullabhdass (5), Say ad Hussein Mian v. The 
Collector of Kaira (6), Sajedur Raja v Baidyanath Deb (7), Mohi-ud-din 
y. Sayid-ud'din (8), and Sajedur Raja Qhowdhun v. Mohun Das 

Baxshnav (9) referred to. Subbayya v. Krishna (10) followed. 

In such a suit as above it is not necessary to make the alienees from the 
trustee defendant parties to the suit Bishen Chand v. Syed Rfadir (11) 
Chmtaman Bajaji Dev v. Dhondo Ganesh Dev (4) and the Attorney Gene- 
ral v. The Tort Reeve and others of Avon (12) referred to. 

The facts of this case are fully stated in the judgment of the 
Court. 

Mr. Abdul Majid , for the appellants. 

Mr. E. Ghamier , for the respondent. 

Burkitt, J. (Kxox, J., concurring). — The suit out of which 
this first appeal has arisen was instituted by the Collector of 
Moradabad (under instructions from the Local Government) 
under the provisions of section 53d of the Code of Civil Proce- 
dure. 

The case for the plaintiff is that one Miran Shah, the ancestor 
of all the defendants, had, before his death some fifty years before 
suit, made a waqf of mauza Haibatpur for religious and charit- 
able purposes, for the up-keep of a mosque and mambara he had 
founded, for the expenses of an annual u urs ” or religious assem- 
bly to commemorate the Pir Gliaus Azam, to feed the poor at the 
“urs” and to keep his (Miran Shakes) tomb in repair. It is ad- 
mitted that mauza Haibatpur had been granted revenue-free to 
Miran Shah, who was a man of great piety and sanctity among 
Musalmans ; that the revenue-free grant was made by the Oudh 
Government, and that the village still remains muafi , not having 
been resumed at either of the two settlements which have taken 
place since the British Government came into possession. It was 
alleged for the plaintiff that the village came into the possession 


(1) I. L. R., 12 Mad., 157. 

(2) I L R„ 14 Mad., 1. 

(3) I L R., 17 Mad , 462. 

(4) I. L ,R„ 15 Bom , 612. 

(5) I. L. R., 16 Bom., 626. 

(6) I. L. R., 21 Bom., 48. 


(7) I. L. R., 20 Calc., 397. 

(8) I. L. R., 20 Calc , 810. 

(9) I. L. R., 24 Calc., 418. 

(10) I. L. R., 14. Mad , 186. 

(11) L. R., 15, 1. A., 1. 

(12; 33 L. J., X. S. Ch, 172. 
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of Miran Shalfs heirs as trustees, and that they for a considerable 
time performed properly their duty as such ; but latterly (haying 
become Shiahs) they have, in breach of the trust, treated the 
trust property as their own, have ‘ mortgaged and otherwise 
alienated some portions of it, and have pulled down some of 
the trust buildings and appropriated to their own use the value 
of the materials. The plaintiff accordingly prayed for the 
appointment of new trustees — which of course implies the 
dismissal of the existing trustees ; that the property be declared 
to be wahf \ and that the defendants be required to furnish 
accounts and to pay sums which they had improperly appropri- 
ated in breach of the trust. It was also prayed that a scheme 
for the management of the trust should be settled. 

Those of the defendants who appeared first of all raised a 
plea of limitation to the effect that they had been dealing with the 
property as their own for more than twelve years. There does not 
seem to have been any discussion as to this plea at the hearing. 
Clearly, once the trust was established, such a plea could not 
prevail. They next pleaded want of parties, that their 
transferees should have been made parties. This plea was 
overruled by the lower Court. In the fourth paragraph of the 
writtten statement the defendants deny the fact of the endow- 
ment, alleging that “ the property in dispute was never endowed 
for charitable purposes as alleged by the plaintiff on behalf of 
any party, i.e. for the purposes set forth in the plaint.” This 
paragraph, while denying the plaintiffs case as to the trust, may 
perhaps be regarded as an admission that the objects of the alleged 
waqf as set forth in the plaint are charitable purposes. In 
subsequent paragraphs the defendants deny that the income of 
the property in dispute was ever applied to the purposes 
mentioned in the plaint. They also deny the demolition of an 
imambara in Haibatpur and of an ancestral house in Sambhal. 
The first portion of this plea — like the first paragraph of the 
written statement — takes advantage of a blunder in the plaint, 
afterwards amended. The imambara , mosque, &c., were not in 
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Haibatpur, but in an adjoining mohalla of the town of Sambhai. 
There is nothing in the plaint about an ancestral house. The 
seventh paragraph of the written statement is important. In 
that paragraph the defendants admit that the property in dis- 
pute descended to them from Mira n Shah, and they add that 
they spend money on the mosque, imambara and tomb according 
to their respective positions, a statement which at the hearing of 
this appeal was explained to mean that they were not legally 
bound to spend any money on such purposes, but did so of their 
own free will and pleasure. These are the only pleas which call 
for notice. 

The District Judge gave the plaintiff a decree. The defen- 
dants appeal. 

The first plea argued for them was that the suit was bad 
because the transferees from the defendants had not been 
impleaded. That plea was overruled, and we think rightly, by 
the learned District Judge. In support of this contention the 
learned advocate for the appellants cited the case of Bishen 
Chand v. Syed Nadir (1), in which, at p. 9, their Lordships 
found themselves unable, in a suit in which all the parties 
interested were not before them, to decide the extent of certain 
trusts, and whether any surplus remained over to the mutawalli for 
his private use. We cannot see that this case is any authority for the 
proposition that to a suit for the execution and administration of a 
trust the alienees of the trust property, who have an interest adverse 
to the trust are necessary parties. In the case of Chintaman 
Bajaji Dev v. Dhondo Ganesh Dev (2), which was a suit under 
section 539 of the Code of Civil Procedure for the execution 
and administration of a trust and for removal of the trustees, 
who had incumbered and alienated a large portion of the trust 
property, the incumbrancers and alienees were not considered 
necessary parties. And in the case of The Attorney General 
v. the Port Reeve and others of Avon (3), it was held by the 

(1) L. 15 I. A., 1. (2) I. L. R., 15 Bom., 612. 

(3) 33 L, J., 3ST- S. Ch., 172. 
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Lords Justices that persons claiming title adverse to a trust 
cannot be made parties to a suit for the execution of the trust. 
No case has been shown to us in which, in a suit under 
section 539 of the Code of Civil Procedure, the alienees or 
incumbrancers have been made parties, and indeed it does not 
appear what relief could be granted against them under that 
section. We think that a prayer for recovery of possession from 
such persons could not be entertained under that section. The 
plaintiff in this suit could not institute a suit for possession. Such 
a suit could be instituted only by the trustee. We therefore 
overrule this plea. 

Next it is contended that the waqf set up by the plaint is 
bad, as it is not for public religious or charitable purposes. The 
briefest consideration of the purposes of the waqf set out above 
is in our opinion abundantly sufficient to show that they are 
public charitable and religious purposes. That plea also fails. 

The last plea of law raised by the appellants is that the suit 
is bad because a suit to remove a trustee cannot be entertained 
under section 539 of the Code. As far as we can ascertain the 
first doubt whether such a suit would lie was suggested by an 
obiter dictum in the case of Narasimha v. Ayyan Chetti (1), 
'where the learned Judges are reported to have said that “ it is not 
at all clear that a suit to remove a trustee can be maintained under 
section 539.” The question was not decided in the next case, 
Sathappayar v. Periasami (2), as it was held that that case 
did not come under section 539, the object of the endowment being 
for private religious purposes, namely to perpetuate the spiritual 
family of a guru. But in the case of Bubbayya v. Krishna ( 3 ) 
the question was very elaborately argued before a Bench of three 
Judges, and it was held by a majority of the Court that a suit 
to remove a trustee could be maintained under section 539 of 
the Code of Civil Procedure. The same question again came 
before the Madras High Court in Pangasami Pfaiclcan 

(1) L Li R., 12 Mad , 157. (2) I, L. R , 14 Mad.. 1. 

(3) 1. 1, R, 14 Mad., 186. ' 
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v. Varadappa Naickan (1), when a Bench of three Judges (one 
of whom was the dissentient Judge in the case of Subbay y a v. 
Krishna just mentioned) held that a suit to remove a trustee could 
not be maintained under section 539 of the Code. In G hi ataman 
Bajaji Dev v. Dhondo Ganesh Dev (2), a case already cited, the 
question was not raised. It appears to have been taken for granted 
that such a suit could be maintained. In the case Tmcunidass 
Mulji v. Khvrnji Vullabhdas (3), which was a suit to administer a 
public charitable trust, to compel a trustee to account, and for the 
removal from office of that trustee and for the appointment of a new 
trustee, it was held, following the decision ot the majority of 
the Bench in Subayya v. Krishna (4), that the suit came under 
section 539, and could not be maintained, as the sanction of the 
Advocate-General had not been obtained. The most recent case 
in the Bombay Court is that of 8 ay ad Hussein Mian v. The 
Collector of Kaira (5), and in it the decision in the previous 
case following the ruling of the majority of the Judges in Sub- 
ay y a v. Krishna was affirmed. There are also two cases in the 
20th volume of the Indian Law Reports, Calcutta Senes, namely, 
Sajedur Baja v. Baidyanath Deb at p. 397 and Mohiuddm v. 
Sayiduddm at p. 810, the rule laid down in which is to the 
same effect as m the Bombay cases and in Subbayya v. Krishna 
(4). The case of Sujedur Baja Ghowdhun v, (dour Mohun 
Das Baishnav (6j, the report of which was published after we 
had reserved judgment in this appeal, follows and approves of 
the decision of the majority of the Bench in Subbayya v. Krishna 
(4) * 

In this conflict of authority there is undoubtedly a prepond- 
erance of judicial decisions in favour of the proposition that a suit 
to have a trustee removed and another aj^pointed m his place is 
a suit which is cohered by the provisions of section 539 of the 
Code of Civil Procedure. We have considered and studied the 
elaborate judgments of the Madras High Court in the cases in 

(1) I. L. R , 17 Mad , 462, (4) I. L. R., 14 Mad., 186. 

(2) I. L. R , 15 Bom., 612. (5; I. L. R , 21 Bom , 48. 

G) I. L. R., 16 Bom., 626. (6) f. L. R , 24 Calc., 418. 
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the 14th and 1 7th volumes of the Madras Reports. After 
mature consideration our opinion is in conformity with that 
expressed by the majority of the Bench in Subbay y a v. Krishna 
(1) We entirely concur in the elaborate judgment of Mr. 
Justice Weir and in the reasons he gives for the conclusion at 
which he arrived. We feel we can add nothing to it. We hold 
therefore that this suit is not bad because of the prayer for the 
removal of the existing trustees. 

On the merits we are of opinion that the appellants have 
failed to make out their case. That mauza Haibatpur was 
granted free of revenue to Miran Shah, though a Sunni, by the 
Shiah Government of Oudh, on account of his character for 
holiness and sanctity is not denied. It is also admitted that the 
British Government has continued the muafi to Miran Shah’s 
family up to the present day. The exhibits Record Nos. 18C. 
and 19C. show the reason why Government at the last settle- 
ment, instead of resuming the muafi grant (as it might have 
done), allowed it to continue. The first paragraph of the 
wajib-ul-arz No. 18C. shows the reason for the continuance 
of the muafi to be because mauza Haibatpur is a mahal “ appro- 
priated to charitable expenses in connection with a mosque, 
imambara and ‘urs* of Ghaus Azam.” And the same reasons 
for the continuance of the muafi are given in Record No. 19C. 
drawn up some three years later. We think these facts are most 
significant and important. It is admitted that Miran Shah left 
no son living at his death and that he was succeeded by his 
daughters (three in number), whose descendants are now in 
possession of Haibatpur. Why should the grant have been 
continued to them revenue-free, unless because of Miran Shah 
having dedicated Haibatpur to charitable and religious purposes? 
It is not even suggested that these descendants of Miran Shah in 
the female line had any personal claims to receive a revenue- 
free grint at the hands of the British Government, nor is it 
suggested that, either at the settlement of 1846 or at the subsequent 
(1) L lu R., 14 Mad., 186. 
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settlement of about 1874-75, any such personal claims were 
put forward. Clearly the muaji was continued at settlement 
because of the reasons stated in Record Nos. 18C. and 19C. 
Here we would refer to the attested copy (Record No. 74C.) of 
a deposition by Sayyed Hasan, a pleader who appeared for 
Musammat Huseni Begam (one of the appellants here), in a 
partition case, in which it was sought to have mauza Haibatpur 
partitioned among the deseendants of Miran Shah in 1889. The 
pleader in that deposition on behalf of his client, the defendant- 
appellant Musammat Huseni Begam, in the clearest terms 
declared mauza Haibatpur to be endowed property, the income of 
which was applied to the mosque, the imambara and the “urs” 
and that it was so applied by his client as mutawalli jointly 
with the other mutaivallis. To the same effect is a petition, 
No. 75C of the record, filed in the same partition proceedings 
by Musammat Muhamdi, one of the defendants to this suit, now 
deceased. The genuineness of the petition is proved by the 
evidence of Muhammad Husen, son of Musammat Muhamdi. 
This petition is much to the same effect as the deposition just 
mentioned above. It states that mauza Haibatpur is endowed 
property, and that it was granted muafi in 1840 to Miran Shah 
for charitable purposes. No. 76C of the record is an attested 
copy of another deposition made by the pleader Sayjed Hasan 
in July, 1889, on behalf of Musammat Huseni Begam in the par- 
tition case. This deposition emphasizes the pleader’s former state- 
ment, and further makes mention of papers relating to the settle- 
ment of 1846, copies of which papers the witness produced to the 
official making the partition. The appellants have not attempted 
to produce any of the papers just mentioned, though, as they were 
produced by Musammat Huseni’s pleader in 1889, it may be 
presumed she has possession of them now. There are further on 
record two petitions, Nos. 780 and 79C, dated the 21st of January 
and 24th of February 1890, filed by Sayyed Asghar Hasan (one 
of the defend an ts-appellants) before the revenue authorities in 
mutation of names proceedings, in both of which he asserts that 
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mauza Haibatpur is an endowed village, the revenue of which 
is devoted to the mosque, imambara , urs of Ghaus Azam and 
support of the mutawallis. In No. 780 it is alleged that the 
ivapbularz (record No. 18C) was prepared as proof of those 
facts. The documentary evidence detailed above establishes 
in our opinion a very strong case in favour of the 'plaintiff 
respondent. 

The defendants appellants did not produce any documentary 
evidence. They have contented themselves with calling four 
witnesses, three of whom are worthless, while the deposition of the 
fourth, Intizam Ali, is more favourable to the respondent’s case 
than to the appellants’. 

The respondent has called three witnesses, Kazi Imam Ali, 
Sheikh Wilayat Ali and Masiat-ullah, all of whom were 
acquainted with Miran Shah. Their evidence most strongly 
supports the respondent’s case, showing as it does that Miran Shah 
himself built the mosque and imambara and expressed his inten- 
tion of dedicating the income of Haibatpur to their support. 
One of the witnesses professes to know of, and to have been 
present at, the execution of the waqf by Miran Shah. Two of 
them also speak of how the descendants of Miran Shah have now 
discontinued the charities and demolished the buildings. 

Having now discussed all the material evidence in the case, it 
appears to us that there is a great mass of evidence in favour of the 
plaintiff which the appellants have in no way attempted to rebut. 
We have no hesitation in finding, concurring therein with the Court 
below, that Miran Shah did before his death dedicate mauza 
Haibatpur as a waqf for the religious and charitable institutions 
mentioned in the plaint, which he had established, the mosque, 
the imambara the “urs” of Ghaus Azam, We find that 

mauza Haibatpur devolved on the daughters of Miran Shah 
and on their descendants in trust for the performance of the 
religious and charitable purposes to which Miran Shah had 
dedicated the village. We concur with the lower Court in holding 
that the plaintiff is entitled to the declaration he has obtained as 
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to mauza Haibatpur being waqf property, and in the finding that 
the defendants are in possession as trustees of the waqf and have 
no proprietary rights in Haibatpur. We find that the trustees 
have grossly violated their duties as such, that they have failed 
to apply any portion of tbs income of the village to the purposes 
of the trust, that they have appropriated the income to their own 
private purposes and that they have dilapidated and dismantled 
the buildings constructed by Miran Shah, and have put into their 
own pockets the value of the materials of the imambara. We 
further find that they have wrongfully alienated portions of the 
endowed property and that they have denied that they are trustees 
and claim to be proprietors of Haibatpur in their own right. 
Such trustees should not in our opinion -be permitted to remain 
any longer in possession of the trust property. We therefore 
direct their removal and that possession of the trust property be 
transferred to the mutawalli who has been nominated by the 
learned District Judge. We may add that, as no observations 
were addressed to us on either side either for or against the scheme 
for the administration of the trust prepared by the District Judge, 
we refrain from making any remarks as to it. The only questions 
argued before us are those which we have discussed in this 
judgment. We dismiss the appeal with costs. 

Appeal dismissed. 

FULL BENCH, 


Before Sir John Edge, Kt., Chief Justice, Mr. Justice Blair and Mr . Justies 

BurJcxtt . 

QTJEEN'-EMPRESS * AM BA PRASAD.* 

Act Ifo . XLV of 1860 ( Indian Penal < y odeJ, section 124A, — Exciting 
disaffection — Meaning of term “ disaffection ” explained. 

Any one who, by any of the means referred to in section 124A cf the Indian 
Penal Code, excites, or attempts to excite, feelings of hatred, dislike, ill-will, 
enmity or hostility towards the Government established by law in British India, 
excites or attempts to excite, as the case may be, feelings of “ disaffection ” 
as that term is used in section 124A. Snob feelings are necessarily inconsistent 
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with and incompatible with a disposition to render obedienee to the lawful 
authority of Government and to support that Government against unlawful 
attempts to subvert or resist it. The term “ disaffection ** may be taken as 
synonymous with “ disloyalty.” The ordinary meaning of the term “ disaffec- 
tion ” as used in section 124A is not varied by the explanation appended to 
that section. 

When a person is charged with having committed the offence punishable 
under section 124A of the Indian Penal Code, his intention may be inferred 
from one particular speech, article or letter, or from that speech, article or 
letter considered in conjunction with what such person has said, written or 
published on another or other occasions. Where it is ascertained that the 
intention of such person was to excite feelings of disaffection to the Govern- 
ment established by law in British India, it is immaterial whether or not the 
words spoken, written or published could have the effect of exciting such 
feelings of disaffection, and it is immaterial whether the words were true 
or were false, and, except on the question of punishment, or in a case in which 
the speaker, writer or publisher is charged with having excited such feelings 
of disaffection, it is immaterial whether or not the words did in fact excite 
such feelings of disaffection. Queen- Empress v Jogendra Chunder Bose (1) 
In re the petition of Bal Gangadhar Ttlak (2) referred to 

The facts of the case are fully stated in. the judgment of 
the Court. 

Mr. Roshan Lai for the appellant. 

The Government Advocate fMr. E . Chamier) for the 

Crown. 

The judgment of the Court (Edge, C. J ., Blair and Burkitt 
JJ.) was delivered by Edge, C.J. : — 

Amba Prasad was committed by the Magistrate of Morad- 
abad to the Court of Session of Moradabad for trial on a charge 
that on or about the 14th of July 1897, he did attempt to excite 
feelings of disaffection to the Government established by law 
in British India by publishing in a newspaper called the Jami - 
ul-ulam, of which he was proprietor, editor and publisher, an 
article entitled “ Azadi band hone se Jcabal namuna v and had 
thereby committed an offence punishable under section 124 A of 
the Indian Penal Code and within the cognizance of the Court 
of Session. Iu his examination before the Magistrate of Morad- 
abad under section 864 of the Gode of Criminal Procedure, 1882, 
(1) I. L. B., 19 Calc,, 35. (2) 14 The Time* Law Reports, p. 50. 
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Amba Prasad stated that be had published the issues of the 
Jami-uUulam , dated respectively 21st March 1^97, 7th April 
1897, 21st April 1897, 7th May 1897, 14th July 1897, 21st 
July 1897 and 28th July 1897. The article on the publication 
of which the charge was founded was contained in the issue of 
the newspaper of the 14th of July 1897. 

In the Court of Session of Moradabad, Amba Prasad stated 
that his father’s name was Gobind Prasad, a Kayesth, and that he, 
Amba Prasad, lived in Moradabad, and was 35-36 years of age. 
Upon the charge being read to him Amba Prasad pleaded guilty. 
Upon being asked: — “Do you wish to give any reasons as to 
why you should not be punished for this offence?” — Amba 
Prasad replied : — “ I can give no reason. Through inexperience 
I have committed this fault, for which C am very ashamed, and 
I wish to throw myself unconditionally upon the mercy of the 
Government. This is all I wish to say.” The Court of Session 
accordingly found Amba Prasad guilty of the offence of which 
he had pleaded guilty, and under section 124A of the Indian 
Penal Code sentenced him therefor to eighteen months’ rigorous 
imprisonmeut. From that sentence Amba Prasad has appealed 
to this Court. In the petition of appeal the grounds of appeal 
are stated as follows : — 

1. “ That the prisoner appellant having pleaded guilty, having 
tendered an unqualified apology for the offence with which he 
was charged, and having thrown himself entirely upon the 
mercy of the Court, the sentence of 18 months’ rigorous impri- 
sonment passed upon him by the learned Sessions Judge is too 
severe. 

2. That the judgment of the lower Court nowhere discloses 
the fact that the article upon which the prisoner appellant has 
been convicted was of such a serious character as to make its 
writer liable to a very heavy punishment. 

3. That the lower Court, iu holding that a term of 18 months’ 
rigorous imprisonment was in the case of the appellant a mild 
sentence upon the authority of the case of Queen-Empress v. 
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Tilak , has failed to take into account the differentiating circum- 
stances which make the appellant's offence very much less serious 
and therefore deserving of a much lighter sente ice. 

4. That there is nothing on record which, aft ,*r the appellant’s 
plea and apology, would make him luble to anything more than 
a nominal punishment. 

5. That upon the foregoing grounds the prisoner appellant 
prays for mitigation of the sentence passed imon him by the 
lower Court." 

In order to determine whether or not this appeal should be 
allowed, and, if allowed, to what extent, it is necessary to 
consider section 124A of the Indian Penal Code and to arrive 
at a conclusion as to the degree of culpability in Amba Prasad 
to be fairly and reasonably inferred from his acts. The section 
is as follows : — 

u 124A. Whoever by words, either spoken or intended to be 
read, or by signs, or by visible representation or otherwise, 
excites, or attempts to excite, feelings of disaffection to the 
Government established by law in British India, shall be punished 
with transportation for life or for any term, to which fine may 
be added, or with imprisonment for a term which may extend to 
three years, to which fine may be added, or with fine. 

Explanation . — Such a disapprobation of the measures of the 
Government as is compatible with a disposition to render 
obedience to the lawful authority of the Government and to 
support the lawful authority of the Government against unlawful 
attempts to subvert or resist that authority, is not disaffection. 
Therefore, the making of comments on the measures of the 
Government, with the intention of exciting only this species of 
disapprobation, is not an offence within this clause." 

That section has been under judicial consideration by Sir 
Comer Petheram in the Queen- Empress v. Jogendra Ghunder 
Bose , (1 ) ) by Mr. Justice Strachey on the trial of Bal Gangadhar 
Tilak in the Bombay High Court ; by a Full Bench of the 
(1) I. L. 19 35. 
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Bombay High Court; consisting of Sir Charles Farran, C. J., 
Mr. Justice Candy and Mr. Justice Strachey, on the application 
of Bal Gangadhar Tilak for leave to appeal to Her Majesty in 
Council ; by a Board of the Judicial Committee of Her Majesty’s 
Privy Council, consisting of the Lord Chancellor Lord Hob] louse, 
Lord Davey and Sir Richard CoucJi, on the application of 
Bal Gangadhar Tilak for special leave to appeal to Hei Majesty 
m Council ; and by Sir Charles Farran; C. J., Mr. Justice 
Parsons and Mr. Justice Kanade in the appeal of Ram Chandra 
Narayan and Kishnaji Dhondu from the order of conviction 
and sentence of the Sessions Judge of Satara in their case. 

If there be any difficulty as to the true meaning of section 
124A of the Indian Penal Code it is caused by the Explanation 
which forms part of that section. In the Queen-Empress v. 
Jogendra Chunder Bose (1) it was < ontended by the counsel 
for the accused persons that “ disaffection ” and “ disapprobation ” 
were synonymous words and had one and the same meaning. On 
that contention it was observed by Sir Comer Pe the ram, and 
in our opinion correctly, having regard to the question before 
him: — “If that reasoning were sound, it would be impossible 
for any person to be convicted under the section, as every class 
of writing would be within the explanation.” Sir Comer 
Petheram thus defined “disaffection” and “disapprobation ” as 
those words are used in section 124A: — “Disaffection means 
a feeling contrary to affection, in other words, dislike or hatred. 
Disapprobation means simply disapproval. It is quite possible 
to disapprove of a man’s sentiments or action and yet to like 
him. The meaning of the two -words is so distinct that I feel 
it hardly necessary to tell you that the contention of Mr. Jackson 
cannot be sustained. If a person uses either spoken or written 
words calculated to create in the minds of the persons to whom 
they are addressed a disposition not to obey the lawful authority 
of the Government, or to subvert or resist that authority, if and 
when occasion should arise, and if he does so with the intention 
(X) I. L. R„ 19 CiUo 35. 
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of creating such a disposition in his hearers, he will be guilty of 
the offence of attempting to excite disaffection within the mean- 
ing of the section, though no disturbance is brought about by 
his words or any feeling of disaffection, in fact, produced by 
them. It is sufficient for the purposes of the section that the 
words used are calculated to excite feelings of ill-will against 
the Government and to hold it up to the hatred and contempt 
of the people and that they were used with the intention to 
create such feeling.” 

The charge wffiich was before the jury in Queen- Empress 
Jogendra Chunder Bose was that the accused had attempted to 
excite feelings of disaffection to the Government established by law 
in British India, and was not that they had in fact excited feelings 
of disaffection to the Government established by law in British 
India ; and it is in relation to that charge which was before the 
jury that Sir Comer Petheram’s direction to the jury must be read. 
Later on in his direction to the jury Sir Comer Petheram, in 
referring to the articles in respect of the publication of which the 
charges under section 124 A arose, said : — “Were those articles 
intended to excite feelings of enmity against the Government, or, 
on the other hand, were they merely expressing, though in strong 
language, disapprobation of certain Government measures? You 
will bear in mind that the question you have to decide has reference 
to the intention, and, in fact, the crime consists of the intention, for 
a man might lawfully do the act without the intention. The evi- 
dence of the intent can only be gathered from the articles. The 
ultimate object of the writer may be one thing, but if, in attaining 
that object, he uses, as the means, the exciting of disaffection against 
the Government, then he would be guilty under section 124A. If 
you think that these people, with the object of procuring the 
repeal of the Age of Consent Act, or of increasing the sale of their 
paper, disseminated these articles, intending to excite feelings of 
enmity, you will be bound to find a verdict of guilty.” 

Mr. Justice Strachey in his direction to the Jury in Queen- 
Empress v. Bal Gangadhar TilaJc, in explaining section 124A 
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in reference to the charges in that case before the jury, said : — “ I 
agree with Sir Comer Petheram in the Bangobasi case, that dis- 
affection means simply the absence of affection.” If that sentence 
had stood alone and was not explained by what follow id, it would 
no doubt have constituted a misdirection. “ Disaffection ” neces- 
sarily implies an absence of affection, but a mere abseuce of affec- 
tion is not “disaffection” within the meaning of section 124A. 
Mr Justice Strachey in that part of his direction which immedi- 
ately follows the sentence which we have quoted made it perfectly 
plain what in his opinion •‘disaffection,” within the meaning of 
section 124A, is He said : — 

"It means hatred, enmity, dislike, hostility, contempt and 
every form of ill-will to the Government. c Disloyalty ’ is per- 
haps the best geneial term, comprehending every possible form of 
bad feeling to the Government That is what the law means by 
the disaffection which a man must not excite or attempt to excite : 
he must not make or try to make others feel enmity of any kind 
towards the Government. You will observe that the amount or 
intensity of the disaffection is absolutely immaterial, except per- 
haps in dealing with the question of punishment : if a man excites 
or attempts to excite feelings of disaffection, great or small, he is 
guilty under the section. In the next place it is absolutely 
immaterial whether any feelings of disaffection have been excited or 
not by the publication in question. It is true that there is before 
you a charge against each prisoner that he has actually excited 
feelings of disaffe( tion to the Government. If you are satisfied that 
he has done so, you will of course find him guilty. But if you 
should hold that that charge is not made out and that no one is 
proved to have been excited to entertain feelings of disaffection to 
the Government by reading these articles, still that alone would not 
justify you in acquitting the prisoners For each of them is charged 
not only with exciting feelings of disaffection, but also with 
attempting to excite such feelings. You will observe that the sec- 
tion places absolutely on the same footing the successful exciting 
of feelings of disaffection and the unsuccessful attempt to excite 
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them ; so that if you find that either of the prisoners has tried to 
excite such feeling3 in others, you must convict him, even if there 
m nothing to show that he succeeded. 

u Again it is important that you should fully realize another 
point. The offence consists in exciting or attempting to excite in 
others certain bad feelings towards the Government It is not the 
exciting or attempting to excite mutiny or rebellion, or any sort of 
actual disturbance, great or small. Whether any disturbance or 
outbreak was caused by these articles is absolutely immaterial. If 
the accused intended by the articles to excite rebellion or distur- 
bance, his act would doubtless fall within section 124A, and 
would probably fall within other sections of the Penal Code. But 
even if he neither excited nor intended to excite any rebellion, or 
outbreak or forcible resistance to the authority of the Government, 
still, if he tried to excite feelings of enmity to the Government, 
that is sufficient to make him guilty under the section. I am 
aware that some distinguished persons have thought that there can 
be no offence against the section unless the accused either counsels 
or suggests rebellion or forcible resistance to the Government. In 
my opinion that view is absolutely opposed to the express words 
of the section itself, which as plainly as possible makes the excit- 
ing or attempting to excite certain feelings, and not the inducing 
or attempting to induce to any course of action, such as rebellion 
or forcible resistance, the test of guilt.” 

In directing the jury as to the meaning and effect of the Ex - 
planation in section 124A Mr. Justice Strachey said : — 

“ Observe first that, as I have already said, while the first clause 
shows affirmatively what the offence made punishable by the 
section is, the explanation states negatively what it is not It says 
that something Ms not disaffection y and ‘ is not an offence within 
this clause.* Therefore its object is to protect from the condem- 
nation pronounced by the first clause certain acts which it dis 
tinguishes from the disloyal attempts which the first clause deals 
v ith. The next and most important point for you to bear in mind 
is that the thing protected by the explanation is ( the making of 
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comments on the measures of the Government with a certain 
intention/ This shows that the explanation has a strictly defined 
and limited scope. Observe that it has no application what- 
ever unless you come to the conclusion that the writings in 
question can fairly and reasonably be construed as ‘the making of 
comments on the measures of the Government/ It does not apply 
to any sort of writing except that. It does not apply to any 
writing which consists not merely of comments upon Government 
measures, but of attacks upon the Government itself. It would 
apply to any criticisms of legislative enactments, such as the 
Epidemic Diseases Act y or any particular tax, or of administrative 
measures, such as the steps taken by the Government for the 
suppression of plague or famine- But if you come to the conclnsiou 
that these writings are an attack, not merely upon such measures 
as these, blit upon the Government itself, its existence, its essential 
characteristics, its motives or its feelings towards the people, then 
you must put aside the explanation altogether and apply the first 
clause of the section. In the next place, supposing that you are 
satisfied that these writings can fairly and reasonably be construed 
as ‘ comments on the measures of the Government 9 and not as 
attacks upon the Government itself, still you cannot apply the 
explanation unless you believe that such comments were made 
with the intention of exciting only ‘such a disapprobation of the 
measures of the Government as is compatible with a disposition to 
render obedience to the lawful authority of the Government and 
to support the lawful authority of the Government against unlawful 
attempts to subvert or resist that authority/ This, you will see, 
draws a distinction between attempting to excite feelings of 
1 disaffection J to the Government, and intending to excite only a 
certain species of ‘ disapprobation ’ of Government measures; and 
protects the latter only. What is the meaning of ‘ disapprobation 9 
of Government measures as contrasted with 1 disaffection * to the 
Government? I agree with Sir Comer Petheram that while dis- 
affection means the absence of affection, or enmity, disapprobation 
paeans simply disapproval ; apd that it is quite possible to like op 
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be loyal to anyone, whether an individual or a Government, and at 
the same time to disapprove strongly of his or its measures. This 
distinction is the essence of the section. It shows clearly what a 
public speaker or writer may do, and what ho may not do. A man 
may criticise or comment upon any measure or act of the Govern- 
ment, whether legislative or executive, and freely express his 
opinion upon it. He may discuss the Income-Tax Act, the 
Epidemic Diseases Act, or any military expedition, or the 
suppression of plague or famine, or the administration of justice. 
He may express the strongest condemnation of such measures and 
he may do so severely, and even unreasonably, perversely and 
unfairly. So long as he confines himself to that, he will be pro- 
tected by the explanation. But if he goes beyond that, and, 
whether in the course of comments upon measures or not, holds 
up the Government itself to the hatred or contempt of his readers, 
— as, for instance, by attributing to it every sort of evil and 
misfortune suffered by the people, or dwelling adversely on its 
foreign origin aud character, or imputing to it base motives, or 
accusing it of hostility or indifference to the welfare of the 
people — then he is guilty under the section, and the explanation 
will not save him. 

« The object of the explanation is to protect honest journalism 
and bond fide criticism of public measures and institutions with a 
view to their improvement, and to the remedying of grievances 
and abuses, and to distinguish this fiom attempts, whether open 
or disguised, to make the people hate their rulers. So loug as a 
journalist observes this distinction he lias nothing to fear. It 
seems to mo that this view of the bnv secures all the liberty which 
any reasonable mau can desire, and that to allow more would be 
culpable weakness, and fatal to the interest not only of the 
Government but of the people. But now there are other words in 
the explanation which we have still to consider. To come within 
the protection of the explanation, a writing must not only he the 
making of comments on Government measures with the intention 
of exciting only disapprobation of them as distinguished from 
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disaffection to the Government, but the disapprobation must be 
* compatible 5 with a disposition to render obedience to the lawful 
authority of the Government and to support the lawful authority of 
the Government against unlawful attempts to subvert or resist that 
authority. 

“What that means is that even exJting disapprobation of 
Government measures may be earned too far. For instance, if a 
man published comments upon Government measures which were 
not merely severe, unreasonable or unfair, but so violent and bitter, 
or accompanied by such appeals to political or religious fanaticism, 
or addressed to ignorant people at a time of great public excite* 
meat, that persons reading those comments would carry their feel- 
ings of hostility beyond the Government measures to their author, 
the Government, and would become indisposed to obey and sup- 
port the Government, and if it could fairly be gathered from the 
writing as a whole that the writer or publisher intended these 
results to follow, then he would he guilty under the section and 
would not be protected by the explanation. Observe the nature 
of this 'disposition*, which makes the whole difference between a 
'disapprobation * of measures which amounts to 'disaffection* to 
the Government, and a disapprobation which does not. It is not 
merely ' a disposition to render obedience to the lawful authority 
of the Government.* It is a disposition both to render obedience 
and also to support the lawful authority of the Government 
against unlawful attempts to subvert or resist it. And it is a dis- 
position to support that lawful authority against unlawful 
attempts not only to 'resist* it— that is, to oppose it, but also to 
'subvert* it — that is, to weaken and undermine it by any 
unlawful means whatever. And lastly, it is a disposition to 
support the Government against all such unlawful attempts 
whenever occasion may arise, not only against any particular 
unlawful attempt, proceeding or impending at the time of the 
publication.** 

In refusing the application of Bal Gangadhar Tilak to the 
Bombay High Court for leave to appeal to Her Majesty in 
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Council Sir Charles Farran, C. J , in delivering the judgment of 
the Full Bench, said : — 

“ The other ground upon which Mr. Bussell has asked us to 
certify that it is a fit case to send to the Privy Council is that 
there has been misdirection, and he based his argument on one 
major and two minor grounds.^ The major ground is that the 
section cannot be said to have been contravened unless there is 
a direct incitement to stir up disorder or rebellion. That appears 
to us to be going much beyond the words of the section, and wc 
need say no more upon that ground. The first of the minor 
points is that Mr. Justice Strachey, in summing up his case to 
the jury, stated that disaffection meant the absence of affection; 
but, although if that phrase has stood alone, it might have misled 
the jury, yet, taken in connection with the context, we think that 
it is impossible that the jury can have been misled by it. That 
expression is used in connection with the law as laid down by Sir 
Comer Pctheram in Cilcutta in the Bxngobctsi case. There Sir 
Comer Petheram, instead of using the words f absence of affection’, 
said 1 contrary to affection ’ and if the words f contrary to affection ’ 
lmd been used instead pf ‘ absence of affection ’ in this case, 
there can be no doubt that the summing up would have been 
absolutely correct. Taken in connection with the context it is 
clear that by absence of affection the Judge did not mean the 
negation of affection, but some active sentiment on the other 
side. Upon that point wc cannot certify that this is a fit case 
for appeal. In this connection, it must be remembered that it has 
not been alleged that there was a miscarriage of justice. The last 
point is in reference to the definition of the word c Government.’ 
It is a very minor point; but, striking out the words (which 
were not in the original charge) Mr. Russell has alluded to, we 
cannot see that there has been any misdirection as to the meaning 
of the word 6 Government.’ AYe, therefore, think the applica- 
tion must be refused.” 

On the application of Bal Gangadhar Tilak to the Judicial 
Committee of Her Majesty’s Privy Couucil for special leave 
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to appeal to the Queen in Council Mr. Justice Strachey’s direc- 
tion to the jury was elaborately criticised by an eminent counsel 
of the English Bar. In delivering the judgment of the Judicial 
Committee the Lord Chancellor is reported to have said: — 
« Their Lordships are of opinion, taking the view of the whole of 
the summing up, which is of very great length, that there is 
nothing in that which, in their Lordships ’ opinion, calls upon 
them to indicate any dissent from or necessity to correct what 
is therein contained. Looking at the summing up as a whole, 
and looking at each part of what was said by the light of what 
else was said, speaking generally of the argument which has 
been presented to their Lordships, they are of opinion that no 
case has been made out, consistently with the rules by which 
their advice to Her Majesty has been guided hitherto in giving 
leave to appeal in criminal cases, and therefore they will humbly 
advise Her Majesty that this is not a case in whidi leave should 
be granted.” (1). 

So far as we can form an opinion from the imperfect report 
before us of the judgments of the Bombay High Court in the 
Satara case, we infer that Sir Charles Farran, C.J., held the same 
opinion as to the meaning and effect of section 124A. of the 
Indim Penal Code as was expressed by Mr. Justice Strachey 
in the case of Bal Gangadhar Tilak, and that an attempt to excite 
feelings of disaffection to the Government is equivalent to an 
attempt to produce political hatred of Government as established 
by law, to excite political discontent and alienate the people from 
their allegiance. Sir Charles Farran apparently also held, and 
in our opinion rightly, that a man may be guilty of the offence 
of attempting to excite feelings of disaffection against the Govern- 
ment established by law in British India although in the par- 
ticular article or speech he may insist upon the desirability 
or expediency of obeying and supporting Government. The 
reports which are before us of the judgments of Mr. Justice 
Parsons and Mr. Justice Ranade in the Satara case are too 
(1) 14 Tlie Times Law Reports, p. 50. 
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imperfect to enable ns to form an opinion as to tlicir construction 
of section 124A. If their construction of section 124A. differs 
mater i illy from the construction placed upon that section bv 
Mr. Justice Strachey, it necessarily follows that their construc- 
tion would not be accepted as correct by the Judicial Committee 
of the Privy Council; which accepted Mr. Justice Strachey ’s 
direction to the jury iu Bal Gangadhar Tilak 7 s case as a sufficient 
and a not misleading direction. 

In our opinion anyone who, by any of tbe means referred to 
in section 1 24 A , of the Indian Penal Code, excites or attempts 
to excite feelings of hatred, dislike, ill-will, enmity or hostility 
towards the Government established by law in British India, 
excites or attempts to excite, as the case may be, feelings of 
“ disaffection 77 as that term is used in section 124A,no matter 
how guardedly he may attempt to conceal his real object. It 
is obvious that feelings of hatred, dislike, ill-will, enmity or 
hostility towards* the Government must be inconsistent with 
and incompatible with a disposition to render obedience to the 
lawful authority of the Government and to support that lawful 
authority against unlawful attempts to snbvert or resist it. The 
u disapprobation of the measures of the Government 7 ' 7 may or may 
not m any paiticular case be the text upon which the speech is 
made or the article or letter is written, but if, upon a fair and im- 
partial consideration of what was spoken or written, it is reason- 
ably obvious that the intention of the speaker or writer v r as to 
excite feelings of disaffection to the Government established by 
law m British India, then a Court or a jury should find that the 
speaker or writer or publisher, as the case might be, had commit- 
ted the offence of attempting to excite feelings of disaffection to 
the Government established by law in British India. To para- 
phrase is dangerous, but it appears to us that the “ disaffection 77 
of section 124 A is “disloyalty that is the sense in which the 
word “ disaffection 77 has been generally used and understood dur- 
ing the century. Wc are further of opinion that the ordinary 
meaning of disaffection in section 124 A., having regard to the 
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evils at which section 124A. strikes, is not varied by the explana- 
tion contained in the section. 

The intention of a speaker, writer or publisher may be inferred 
from the particular speech, article or letter, or it may be proved 
from that speech, article or letter considered in conjunction with 
what such speaker, writer or publisher has said, written or pub- 
lished on another or other occasions . Where it is ascertained that 
the intention of the speaker, writer or publisher was to excite feel- 
ings of disaffection to the Government; established by law in 
British India, it is immaterial whether or not the words spoken, 
written or published, could have the effect of exciting such feelings 
of disaffection, and it is immaterial whether the words were true 
or were false, and, except on the question of punishment, or m a 
case in which the speaker, writer or publisher is charged with 
having excited such feelings of disaffection, it is immaterial whe- 
ther or not the words did in fact excite such feelings of disaffec- 
tion. 

In the case before us Amba Prasad has pleaded guilty to an 
attempt by the publication of the article in question in the issue of 
his newspaper of the 14th of July 1S97, to excite feelings of dis- 
affection to the Government established by law in British India. 
He was well advised to plead guilty, as on an examination of that 
article the only possible defence open to him was that of insanity. 
His counsel before us could not suggest that there was the slightest 
justification or excuse for the gross and libellous charges against 
the Government contained in the article. Amba Prasad in publish- 
ing that article could have had but one object in view, and that 
was to excite amongst Her Majesty’s Indian subjects, and parti- 
cularly amongst Her Muhammadan subjects, feelings of disaffec- 
tion, disloyalty to the Government established by law in British 
India. The particular article taken in conjunction with other 
articles published in his newspaper on dates upon which, according 
to his own statement in the Magistrate’s Court, he published his 
newspaper, shows that his object was to excite not merely passive 
disaffection, which in itself is an offence within section 124A. of 
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the Indian Penal Code, but active disloyalty and rebellion amongst 
bis Muhammadan fellow-subjects. The criminal offence which 
Aruba Prasad committed is an exceedingly grave one. That offence 
he committed regardless of the ruin, misery, and punishment which 
would have fallen on any of his fellow-countrymen who might 
have been so ignorant as to believe that the statements which he 
published were true, and who, acting on such belief, might have 
entered upon a course of active disloyalty to the Government, 
Amba Prasad is not a Muhammadan ; he is a Kayesth. It may 
be assumed, from the fact that Amba Prasad was not for some con- 
siderable time to be found to meet this criminal charge, that, if 
his Muhammadan fellow-subjects had been induced by what he 
published to enter upon a course of active disloyalty, Amba Prasad 
would have been at a safe distance from the place of danger. 

A mba Prasad alleges in his grounds of appeal that his plea of 
guilty and an apology, which he tendered after he had been com- 
mitted for trial, entitled him to have only a nominal punishment 
inflicted upon him. His conviction was inevitable. An apology, 
particularly made after commitment, in such a case as this, need 
not bo considered. Having regard to the gravity of the offence 
which Amba Prasad committed and to the misery, rain and punish- 
ment which he might have brought upon ignorant people, the sen- 
tence which was passed upon him was entirely inadequate. We 
dismiss this appeal. 


REVISIONAL CRIMINAL. 


Before Sir John "Edge , Kt * Chief Justice % and Mr . Justice Blair . 
QUEEN-EMPRESS v MAKUNDA and another. 

Act Wo. XXXI of 1881 (Excise Act J sections 27, 28, 29, 30, 34 and 47 — Act 
No XII of 1896, sections 30 f 37, 38, 41, 7 — Excise Officer— -Jurisdiction 
Held that au officer invested with powers under sections 27, 28 and 29 of 
Act No. XXII of 1881, who had power in certain events to take the case before 
a Magistrate under section 32, was an u excise officer within the meaning o| 
section 47 of the Act, Queen-Emyress v. Bam Char an (1) overruled, 

(I) Weekly Notes, 1896, p. 1Q5. 
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Makunda and Badam were convicted of an offence under 
sections 12 and 39 of Act No. XXII of 1881 (Excise Act), 
and sentenced to fines. They were arrested and challaned by a 
Police officer who had been invested with powers to act as an 
Excise officer under sections 27, 28 and 29 of Act No. XXII of 
1881. Against this conviction an application in revision was 
made to the Sessions Judge, in which it was objected, inter alia , 
that the convictions were bad unless the- Police officer concerned 
had been authorized as an Excise officer under section 33 of Act 
No. XII of 1896, and that no proceedings were taken by 
the Police under sections 39, 41 and 42 of Act No. XII 
of 1896. With reference to these grounds and to the ruling of 
the High Couit in Queen- Empress v. Ram Gharan (1) the 
Sessions Judge referred the case to the High Court under section 
438 of the Code of Criminal Procedure. 

The Government Advocate (Mr. E. Chamier) for the 
Crown. 

Edge, C. J. and Blair, J. — This reference by the Sessions 
Judge of Sah^ranpur raises the question whether Muhammad 
Khan, a Sub-Inspector, was, on the 1st of November, 1896, an 
excise officer within the meaning of section 57 of Act No. XII 
of 1896. He was, before the coming into force of Act No. XII 
of 1896, one of the class of officers on whom had been confeired 
powers to act as excise officers under sections 27, 28 and 29 of 
Act No. XXII of 1881. By section 2 of Act No. XII of 1896 
powers conferred under any of the repealed Acts were to be 
deemed to have been conferred by and granted under that 
Act. Now Act No. XXII of 1831 had been amended by Act 
No. VI of 1885, which had introduced section 34A into the 
Act, a section which does not appear to have been brought to 
the attention of Mr. Justice Blennerhassett in the case of Queen- 
Empress v. Ram Gharan (1). Section 47 of Act No. XXII 
of 1881 had also been amended by Act No. VI of 1885. Under 
section 27 of Act No. XXII of 1881 an excise officer under 

(X) Weekly Notes 1896, p. 105. 
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certain circumstances had power to arrest. Under section 28 
an excise officer receiving a certain monthly salary had also 
power to arrest. Under section 29 certain excise officers had 
power to arrest. Turning to section 32 of Act No. XXII of 
1881 w T e find that whenever an excise officer arrests any 
person “he shall within twenty-four hours thereafter make a 
full report of all the particulars of such arrest; seizure or 
search; to his official superior; and ? unless acting under the 
warrant of the Collector; shall take the person arrested, or the 
article seized, with all convenient despatch to the Magistrate 
for trial or adjudication.” 

It appears to us that that section contemplated that the 
excise officer who arrested under section 27, section 28 or 
section 29 could, unless he was acting under the warrant of the 
Collector, give the Magistrate jurisdiction to act, and that 
section can only be read in harmony with section 47 by 
treating the excise officer who had power in certain events 
to take the case before a Magistrate under section 32 as an 
excise, officer within the meaning of section 47. Sections 36, 
37 and 38 of Act No. XII of 1896, correspond generally 
with sections 27, 28 and 29 of Act No, XXII of 1881, and 
section 41 of Act No. XII of 1896 corresponds with section 
32 of Act No. XXII of 1881. Section 57 of Act No. XII 
of 1896 corresponds with section 47 of Act No. XXII of 
1881. If the attention of Mr. Justice Blennerhassett had been 
drawn to these sections, we think his opinion might have been 
otherwise. 

We hold that the Magistrate had jurisdiction to act, and 
we send the case back to the Sessions Judge with directions to 
reinstate the case on his file and to dispose ot it. 
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APPELLATE CIVIL. 


Before Mr* Justice Banerji, 

MITRAD-UN-NISSA and another (Plaintiffs) v. GHULAM SAJJAD 
(Defendant.)* 

Lambardar and co-sharer — Suit against lambardar for profits — Liability of 
%eir of lambardar — Act No. XII of 1881 F. Bent Act) , section 

93, cl. (h). 

The liability of a lambardar to pay to a co-sharer the profits which the 
lambardar has failed through his gross negligence to collect is a personal liability 
and cannot be enforced against the lambardar’s legal representative G-ulab 
v. Fateh Chand (1) referred to. 

The facts of this case sufficiently appear from the judgment 
of the Court. 

Mr. /. Simeon , for the appellant. 

Maulvi Ghulam Mujtaba, for the respondent. 

Banerji, J.— This was a suit brought by the plaintiffs appel- 
lants under clause (h) of section 93 of Act No. XII of 1881 
for their recorded share of the profits for the years 1295, 129G 
and 1297 Fasli against Abbas Ali Khan, the lambardar. The 
suit was brought in the Court of the Muusif and a decree was 
made by that Court for a portion of the amount claimed. On 
appeal to the District Judge, he, in exercise of the powers vested 
in him by section 20S of Act No. XII of 1881, remanded the 
case to the Court of the Assistant Collector. During the pendency 
of the suit in the Court of the Assistant Collector, Abbas Ali 
Khan, the lambardar, died. The plaintiffs made an application 
to bring on the record the present respondent Ghulam Sajjad as 
the son and legal representative of the deceased defendant. No 
order was passed by the Court upon that application, and a decree 
was apparently made against the deceased defendant. The 
amount decreed included not only a share of the profits actually 

* Second Appeal No. 783 of 1896, from a decree of A. M. Markham, Esq., 
District Judge of Meerut, dated the 29th July 1896, modifying a decree of 
H. Dupernex, Esq., Assistant Collector of Bulandshahr, dated the 8th January 
1895. 
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collected by the lambardar, but also an amount which he could 
have collected but for his gross negligence. Ghulam Sajjad, 
accepting the decree as a decree by which he was affected, 
appealed against it. 

The learned Judge of the lower appellate Court, following 
the ruling of this Court in Gulab v. Fateh Ghand (1), held 
that the liability of a lambardar to pay to a co-sharer the profits 
which the lambardar did not collect through gross negligence 
was a personal liability and could not be enforced against his legal 
representative. The learned Judge therefore varied the decree of 
the Court of first instance by making a decree for a share of the 
profits actually realized by the lambardar. In my opinion this 
decision of the lower appellate Court is right with reference to the 
ruling on which that Court has relied. I can see no distinction in 
principle between the case of the representative of a lambardar who 
died before the institution of the suit and that of the representative 
of a lambardar who died after the institution of the suit ; in both 
cases the decree which has to be made is a decree agaiusfc the legal 
representative to the extent of the assets of the deceased which 
have come into his hands. If the legal representative is not 
liable in the one case he is not liable in the other. This appeal 
is almost on all fours with Second Appeal No. 283 of 1895 
decided by my brother Aikman on the 17th of May 1897.* 


# The judgment in this case (Sir Naraw and another v. Q-irdhar Lai), 
was as follows : — 

Aikman - J, — The plaintiffs, who are appellants here, brought a suit under 
cl (h) of section 93 of the Rent Act to recover from the defendant, Girdhar 
Lai, who was lambardar of the village, their share of profits for the years 
1298, 1299 and 1300 Fasli. The Court of first instance found that the defendant 
was liable not only for the profits actually collected, but also for profits cal- 
culated on the recorded rent-roll, on the ground that it was due to his gross 
negligence that a balance remained unrealized. The defendant lambardar 
appealed against the decree of the Assistant Collector, and the learned District 
Judge in appeal held, on the basis of a previous decision in a case between the 
parties, that there was no such gross carelessness on the part of the lambardar 
as would entitle the plaintiff to a decree for a share of profits calculated on 

(1) Weekly Notes 1886, p. 32. 



VOL* XX.] ALLAHABAD SERIES. 75 

In my opinion the appeal is untenable and must be, and it 
hereby is, dismissed with costs. 

Appeal dismissed . 


Before Sir John Edge, Kt , Chief Justice, and Mr. Justice Blair . 
HARDEO SINGH and others (Defendants) v. NARPAT SINGH and 

OTHERS (PLAINTIFFS.)** 

Bartition—Act No. XIX q/1873, sections 111, 113, 241 — Objection to par- 
tition — Jurisdiction — Civil and Bevenue Courts. 

The procedure provided by section 113 of Act No. XIX of 1873 does not 
become obligatory on a Collector or an Assistant Collector in partition pro- 
ceedings unless an objection to the partition has been made by a co-sharer in 
possession, and unless such objection was made before the day specified m the 
notice which the Collector or Assistant Collector is bound to issue under 
section 111, and not even then unless such objection raises a question of 
title. Unless, therefore, such objection has been made, a Civil Court is not 
empowered to exercise any jurisdiction in the matter of the distribution of the 
land or the allotment of the mahal by partition. 

The facts of this case sufficiently appear from the judgment 
of the Court. 

* First Appeal No. 13 of 1897, from an order of Maulvi Muhammad 
Anwar Husain Khan, Subordinate Judge of Farrukhabad, dated the 28th 
January 1897. 

the recorded rental, and not on the collections. The plaintiffs come here in 
Second Appeal. Since the appeal was instituted in this Court the defendant 
lambardar has died, and his minor sons have been brought upon the record 
as his representatives. In my opinion the death of the original defendant 
renders it unnecessary for me to decide whether or not the lower appellate 
Court was wrong in -relying upon the decision in the previous case It was 
held by this Court in Cfulab v Fateh Chand (1) that the liability of a lam- 
bard&r to account for profits unrealized owing to his gross negligence or mis- 
conduct, is a personal liability which cannot be enforced in a suit against his 
heir. It is true in the case referred to the suit was brought in the first instance 
against the heir, whereas in the present case the suit was instituted against 
the lambard&r personally But as the plaintiffs claim is based on the alleged 
negligence of the deceased, and as it is not shown that in consequence of that 
negligence any assets came to the hands of his heirs, the claim cannot in my 
opinion be pursued against them. For this reason the appeal must fail. 

I dismiss it with costs. 
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Pandit Baldeo Bam Dave , for the appellants. 

Munshi Guhaii Lai , for the respondents. 

Edge, C. J. and Blair J : — The plaintiffs brought the 
suit in which this appeal has arisen in effect to set aside the 
proceedings of an Assistant Collector in the partition of a mahal, 
and to have it declared that a sale-deed which was executed by 
some of the defendants of the lands which they obtained on 
partition was void, the plaintiffs alleging that those particular 
lands belonged to them. The partition proceedings were duly 
instituted under Act No. XIX of 1873. On receipt of the 
application for partition the Assistant Collector duly proceeded 
under section 111 of that Act, and the notice required by that 
section was duly issued. The plaintiffs* case is that they filed 
objections to the partition, alleging title in themselves, and no 
title in certain of the other persons who were recorded as share- 
holders or as having interests in the mahal, and that no notice 
was taken of their objections, but that the Assistant Collector 
went on and made the partition, allotting to certain of these 
defendants lands of the plaintiffs, these defendants having no title. 
The sale-deed in question was one relating to these particular 
lands. The first Court dismissed the suit on the ground that it 
was barred by section 241 of the Act No. XIX of 1873. The 
Court of first appeal, misunderstanding the decision of this Court 
in Nasrat-ullah v. Majib-ullah (1), and not having regard to 
some material sections in the Act to be considered, set aside the 
decree of the first Court and made an order of remand under 
section 562 of the Code of Civil Procedure. From that order 
of remand this appeal has been brought by the defendants. 

The procedure provided bv section 113 of Act No. XIX 
of 1873 does not become obligatory on a Collector or an 
Assistant Collector in partition proceedings unless an objection 
to the partition has been made by a co-sharer in possession, and 
unless such objection was made before the day specified in 
the notice which the . Collector or Assistant Collector is bound 

(l) I. L. K, 13 All. 309, 
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to issue under section 111, and not even then unless such objec- 
tion raises a question of title. The only evidence on the record 
which has been brought to our attention showing that any objec- 
tion to the partition w r as taken by the plaintiffs is a reference 
to that subject in the rubkar of the Assistant Collector finally 
dealing with the partition proceedings. It appears from that 
rubkar that no objection of any kind was made to the partition 
proceedings before the day specified in the notice which was 
issued under section 111. Consequently; upon the evidence on 
the record; the proceedings of the Assistant Collector were in 
compliance with law, and section 113 of Act No. XIX of 1873 
never came into application. When section 113 of Act No. XIX 
of 1873 does not come into application in partition proceedings; 
section 241 of that Act prohibits the Civil Courts from exercis- 
ing any jurisdiction in the matter of the distribution of the land 
or the allotment of the mahal by partition. Consequently; on 
the evidence upon the record this suit could not be maintained 
so far as a claim to interfere with the distribution of the land 
in the partition is concerned; and it follows that if a Civil Court 
could not alter that distribution of the land; it could not 
entertain a suit so far as it sought to set aside the deed of sale 
of land allotted in the partition to the parties who made the 
deed. 

Mr. Gulzan Lai on behalf of the plaintiffs respondents 
has asked to be allowed time to produce evidence that the plain- 
tiffs did in fact make an objection raising a question of title, and 
that such objection was made before the day specified in the 
notice issued under section 111 of the Act. It appears to us 
that; in face of the rubkar of the Assistant Collector; it would 
be mere waste of time to adjourn this case for any such purpose, 
and further, it is not when a case comes before a Court of second 
appeal that a plaintiff is for the first time to begin to think 
about the evidence, if it exists, necessary to prove his claim. 
Litigation would never come to an end if we were to accede to 
such an application as that which is now made. 
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The Court of first appeal should have dismissed the appeal 
to it. We allow this appeal with costs, and, setting aside the 
order of remand, we dismiss with costs the appeal to the lower 
appellate Court and restore and affirm the decree of the Court 
of first instance dismissing the suit with costs. 

Appeal decreed . 


REVISIONAL CIVIL. 


Before Sir John Edge, Kt. } Chief Justice , and Mr. Justice Banerji. 

SIJNDAR SINGH (Judgment-debtor) v. DORXJ SHANKAR and others 
(Decree-holders).* 

Civil Procedure Code, section 622 — Revision — Erroneous decision on point 

of limitation. 

The fact that a Court having power to decide whether or not a certain 
matter was barred by limitation, wrongly decided that it was not barred and 
proceeded to deal with it affords no ground for revision under section 622 
of the Code of Civil Frocedure. Amir JSassan Khan v. Sheo Balcsh Singh 
(\) and Sarman Lai v. Khuban ( 2 ) referred to. 

In this case the decree-holders obtained a decree for money on 
the 2nd July 1884. On the 12th of April 1896 the decree-holders 
applied for a certificate under section 224 of the Code of Civil 
Procedure, and the certificate, having been prepared on the 2nd 
of July 1896, was received by the Court to which the decree was 
sent for execution on the 4th of July 1896. The decree-holders 
applied to that Court for execution on the 7th of July 1886. 
The judgment-debtors filed an objection to the effect that execu- 
tion of the decree was time-barred. The Court (Munsif of 
Parrukhabad) disallowed the objection on the ground that the 
application for a certificate was made within time and the subse- 
quent delay could not be imputed to the decree-holders. On 
appeal by the judgment-debtor, the Court of appeal (Subordinate 


* Civil Revision No. 4 of 1897, against an order of Maulvi Muhammad 
Anwar Husain, Subordinate Judge of Farrukhabad, dated the 8th December 
1896, confirming an order of Babu Bakhtawar Lai, Munsif of Farrukhabad, 
dated the 18th August 1896, 

(1) I. L. R., 11 Calc., 0. 


(2) I. L. R., 17 All., 423. 
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Judge of Farrukhabad) dismissed the appeal, agreeing with 
the Court below Sundar Singh, one of the judgment-debtors, 
applied in revision to the High Court. 

Munshi Gulzari Lai , for the applicant. 

Babu Jivan Chandar , for the opposite parties. 

Edge C. J. and Baxerji J. — An application was made to 
transfer a decree for execution to another Court. An order for 
transfer was made and the certificate was duly transmitted. 
Thereupon the decree-holder applied to the Court to which the 
certificate had been sent for execution of the decree. Execution 
was in fact barred by that time by reason of section 230 of the 
Code of Civil Procedure. However, the Court held that section 
230 could not be applied, as the application to transmit the 
decree had been made within time. As a matter of fact the 
Court was wrong. The making of an application to transmit 
the decree and the making of an order thereon did not suspend 
the operation of section 230. The Court made an order for 
execution. We are clearly of opinion that that order was wrong 
and in contravention of section 230 of the Code. But we are 
unable to distinguish the principle to be applied in this case 
from the principle applied by their Lordships of the Privy 
Council m Amir Hassan Khan v. Sheo Bahsh Singh (1), and 
which was also applied by a Bench of this Court m Sarman Lai 
v. Khuban (2). Consequently we are reluctantly compelled 
to hold that we cannot entertain this application under section 
622 of the Code of Civil Procedure to revise an order which in 
our opinion was bad in law, as the Court had jurisdiction 
to consider whether section 230 of the Code did not apply. 
We dismiss this application, but we make no order as to 
costs. 

Application dismissed* 
(X) I. L. 11 Calc., 6, (2) I. L. R., 17 All., 422, 
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APPELLATE CIVIL. 

Before Mr. Justice Banerji. 

MAKUND RAM (DeeexdantJ v. BODH KISHEN (Plaintiff.)* 

Civil Procedure Code, section 5&§-*~Suit of the nature cognizable m Courts 
' of Small Causes — Act No. IX of 1887 (Provincial Small Cause Courts 

Act J, section 15. 

Held that a suit to recover from a decree-holder money paid as the price 
of property sold in execution of a decree as the property of the judgment- 
debtors, on the ground that the judgment-debtors had no saleable interest in 
the property, is a suit of the nature cognizable in Courts of Small Causes 
within the moaning of section 586 of the Code of Civil Procedure. 

The facts of this case sufficiently appear from the judgment 
of the Court. 

Babu S&tya Ghandar MuJcerji, for the appellant. 

Maulvi Ghulam Mujtaba , for the respondent. 

Banerji J. — A preliminary objection has been taken to 
the hearing of this appeal by the learned vakil for the res- 
pondent on the ground that no appeal lies to this Court, the suit 
being one of the nature cognizable by a Court of Small Causes. 
The suit was one to recover from the defendant Rs. 130 under 
the followiug circumstances : — The defendant, in execution of 
a decree held by him against certain judgment-debtors, caused 
some property to be sold at auction and the plaintiff purchased 
it. Subsequently the plaintiff applied under section 315 of the 
Code of Civil Procedure to the Court which executed the decree 
for a refund of the sale price paid by him on the allegation that 
the judgment-debtors had no saleable interest in the property 
sold. That application having been disallowed, he brought the 
present suit against the defendant, decree-holder, to recover from 
him the sale price paid by the plaintiff, together with interest. 
It is urged on behalf of the respondent that this was a suit 
winch was not excluded from the cognizance. of a Court of Small 
Causes by the second schedule to Act No. IX of 1887. If the 

* Second Appeal No. 792 of 1896 from a decree of E. J. Kitts, Esq., 
District Judge of Bareilly, dated the 4th July 1896, confirming a decree of 
Munshi fiarbandhan Lai, Officiating Munaif of Pilibhlt, dated the 8th April 
1896. 
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suit does not come within any of the classes of suits specified 
in that schedule it is a suit which; under the second paragraph 
of section 15 of Act No. IS of 1887; was cognizable by a Court 
of Small Causes. Iu my opinion the suit was not covered by 
any of the articles mentioned in the second schedule as excepted 
from the cognizance of a Court of Small Causes. The learned 
vakil for the appellant refers to article 23 which relates to “ suits 
to alter or set aside a decision; decree or order of a Court or of 
a person acting in a judicial capacity.” This is not a suit to 
set aside any order. If a decree be passed in the suit in favour 
of the plaintiff; it may have the effect of nullifying the order 
of the Munsif refusing to refund to the plaintiff the sale price 
paid by him, but that circumstance would not make the suit a 
suit to set aside a decision; decree or order, which it does not 
purport to be. The amount claimed being a sum not exceeding 
Es. 500; a second appeal is barred by section 586 of the Code 
of Civil Procedure. The appeal is dismissed with costs. 

Appeal dismissed. 


Before Mr. Justice Knox and Mr. Justice BurJcitt. 

DOST MUHAMMAD KHAN and othees (Defendants) v. SAID BE&AM 

AND OTHEES (PLAINTIFFS.)* 

Civil Procedure Code y section 13, JExpl. II — JRes judicata — Muhammadan 
law — Bower — Suit for dower debt after previous suit for partition 
amongst heirs — JEffect of partition decree as constituting res judicata 
between co-defendants. 

Two of tlie daughters of a deceased Muhammadan sued the remaining 
heirs for partition of the inheritance, and a decree for partition was made, 
which was confirmed on appeal by the High Court. Pending the appeal to the 
High Court, two other daughters of the deceased, who had been parties defen* 
dants in the suit for partition, brought a suit by which they claimed a large 
share in the estate of the deceased as part of the dower debt due to their mother. 
In this suit they impleaded as defendants aU the surviving descendants of 
their deceased father. 

Held that the claim for dower should have been made a ground of defence 
in the former suit by the plaintiffs, who had been defendants in the suit for 


* First Appeal No. 283 of 1893 from a decree of Shah Ahmad-ullah, 
Subordinate Judge of Meerut, dated the 10th July 1893, 
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partition and that as no such defence had been set up in that suit the claim 
in respect of the dower debt fell within the purview of explanation II to 
section 13 of the Code of Civil Procedure and the suit was barred, not only 
as against the plaintiffs to the former suit but as against the other defend- 
ants to that suit. 

The facts of this case are fully stated in the judgment of the 
Court. 


Mr. T. Conlan , Pandit Moti Lai and Maulvi Ghulam 
Mujtaba for the appellants. 

Mr. Abdul Majid, Munshi Ram Prasad and Pandit Sundar 
Lai for the respondents. 

Burkitt J. (Knox J. concurring) : — This is a first appeal 
by the defendants from a decree of the Subordinate Judge of 
Meerut, dated July 10th, 1893, in favour of the plaintiffs, 


respondents. 

The plaintiffs, Musammat Said Begam and Musammat 
Shahzadi Begam, are daughters of the late Syed Mir Khan 
Sardar Bahadur of Khanpur by his wife Hasno Begam. The 
plaintiffs’ mother died in 1879, and their father in 1889. The 
present suit was instituted in May 1892. The defendants 
impleaded in the suit were all the surviving descendants, male 
and female, of the plaintiffs’ father and also his surviving 
widows. The plaintiffs allege that when he married their 
mother their father on the - same day (August 11th, 1863) exe- 
cuted a Jcnbin-nama, or deed of dower, by which he agreed that 
the dowry of his intended wife should be Rs. 12,000 in cash and 
one-seventh of all his immovable property. They further allege 
that out of the dower debt due to their mother one- fourth 
devolved on their father, as one of her heirs on their mother’ s 
death. They therefore sued for possession of three-fourths of 
one-seventh of the immovable property, after deducting so much 
of it as might be recoverable from their shares as heirs to 
their father’s estate, and Rs. 8,182 in cash. 

The Subordinate Judge gave the plaintiffs a decree for 
possession of the property as claimed out of their father’s estate 
as it existed at his death, and for Rs. 4,091 in cash. The decree 
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for possession was made as against the whole estate left by the 
Sardar Bahadur. No deduction was made on account of the 
amount of the dower debt payable from the plaintiffs personal 
share by inheritance in that estate. Out of the twenty-one 
defendants impleaded, nine submitted to the decree of the Court. 
Twelve appealed, and they impleaded as co-respondents with the 
plaintiffs one Syed Hasan Khan, son of the late Sardar Bahadur, 
because it was alleged he had purchased the interest of one 
of the plaintiffs in the decree. This Syed Hasan Khan is one 
of the defendants who did not join in this appeal. 

The first plea argued on behalf of the appellants at the 
hearing is a plea which, if successful, must put a summary end 
to the suit. It is the second plea in the memorandum of appeal, 
and is to the effect that u the present suit was barred under 
section 13 of the Code of Civil Procedure with reference to the 
litigation ending in decree of the Subordinate Judge of Meerut, 
dated January 15th, 1892.” 

To explain this plea it is necessary to set out some facts res- 
pecting the previous litigation. They are as follows : — 

On January 23rd, 1890, two ladies, named Bibi Jan and Bibi 
Sahib Jan (the latter of whom is now deceased and is represented 
by the appellants Nos. 7-12), daughters of Syed Mir Khan, 
Sardar Bahadur, instituted a suit against all the surviving 
descendants, male and female, and the surviving widows of their 
father, to recover by partition their shares as daughters according 
to Muhammadan Law in their deceased father’s estate. Among 
the defendants impleaded in that suit were the two plaintids 
(who also are daughters of the Sardar- Bahadur), Musammat 
Said Begam aud Musammat Shabzadi Begam, of the present 
suit. The latter did uot put in any written defence in that suit. 
The only defendants who appeared were the eight sous of the 
Sardar Bahadur. In that suit a decree was passed by the 
Subordinate Judge on January 15th, 1892, in favour of the 
plaintiffs, and that decree was, on appeal to this Court, affirmed 
on April 23rd, 1897. The present suit was instituted on the 
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21st May 1892, more than four months after the Subordinate 
Judge had given his decree in the former suit, and while that 
decree was pending in appeal in this Court The contention in 
the present appeal is that the plaintiffs respondents might and 
ought to have made their present claim a matter of defence in the 
former suit, and that as they failed to do so, it must now be held, 
in accordance with the second explanation to section 13 of the 
Code of Civil Procedure, that that claim was a “ matter directly 
and substantially in issue” in the former suit and that therefore 
the present suit is barred. There is no dispute as to the facts. It 
is admitted that these plaintiffs respondents were impleaded as 
defendants in the former suit and they did not put in any defence. 
A perusal of the plaint in the former suit, a copy of which has 
been put in evidence in this appeal, shows that these plaintiffs 
respondents were, conjointly with the other defendants in that suit, 
impleaded as being in possession of the estate left by the deceased 
Sardar Bahadur their father, the estate of which the plaintiffs 
in that suit sought to recover their legal shares as heirs. 

For the appellants here our attention was called to the decisions 
of their Lordships of the Privy Council in the cases of Mahabir 
Parshad Singh v. Macnaghten (1) and Kameswar Par shad v. 
Rajkumari Ruttun Koer (2) and on their authority we were 
asked to hold that the claim of the plaintiffs in the present suit 
was barred by the principle of res judicata . 

In the former suit the plaintiffs asked for possession by parti- 
tion of 14/120 shares out of the whole of certain specified properties 
(set forth in schedules) which they alleged had been of the Sardar 
Bahadur at his decease and were at the date of the suit in posses- 
sion of the persons impleaded as defendants, and amongst others 
of the female plaintiffs respondents to this appeal. The contention 
for the appellants is that those ladies not merely might but ought 
to have pleaded in the former suit that the plaintiffs to that suit 
could not get a decree for 14/120 shares in the whole immovable 
property left by their deceased father, because (debts by Muham- 
(I) L. R., 16 I. A., 107. (2) L. R„ 19 I. A., 234, 
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madan Law taking precedence of inheritance) they (the present 
plaintiffs respondents here) had a title to three-fourths of one- 
seventh of the estate as it stood at the date of the kabin~nama ? and 
to a large sum in cash, which claim should be paid before the 
plaintiffs of that suit could take their shares in the estate by parti- 
tion as heirs. As their father and mother had both died before 
1890 the cause of action for the dower debt had accrued before 
the institution of the former suit. In our opinion it was incumbent 
on these ladies when defendants in the former suit, which was a 
suit for partition, even if they did not on other grounds dispute 
the claim of the plaintiffs in that suit, to have pleaded, at least as 
a partial defence to that suit, that a decree for partition should not 
be made until the debt due to them, on the footing of their mother’s 
dower, both in movable and in immovable property, had first beei 
deducted from the property left by their father. The effect of the 
claim to the dower debt, if then made by these ladies and substan- 
tiated, would have been to reduce considerably the extent of the 
immovable property and the cash out of which the plaintiffs in the 
former suit would take their 14/120 shares. We are of opinion 
that in that suit for partition these ladies’ should have informed 
the Court and the plaintiffs that they had a claim which would 
have the effect mentioned above, and should have objected then 
to the Court giving to those plaintiffs a decree for possession of 
14/120ths out of their father’s estate as it stood at his death, and 
should have represented that those plaintiffs were only entitled 
to a decree for possession by partition of 14/120ths of as 
much of that estate as remained after the dower debt had been 
discharged, or due allowance made for it. 

What has happened is that in the former suit the Subordinate 
Judge, and this Court in appeal, after deciding distributively the 
number of shares into which the property left by the late Sardar 
Bahadur should be divided, and the number of such shares to 
Which each of the heirs (all of whom were impleaded in the suit) 
of the deceased was entitled, held that the plaintiffs in that suit 
were entitled to possession of 14/120ths of the property left by the 
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Sardar Bahadur and gave a decree accordingly. It follows there- 
fore that, if the decree in the present case is to stand, the decree in 
the former suit — to which the plaintiffs in the present suit were 
parties — must be torn up, and considerable deductions will have to 
be made from the area of the immovable property and from the 
amount of the movable property, possession of which was adjudged 
to the plaintiffs of the former suit. Those plaintiffs have thus 
most unnecessarily been exposed to the trouble, annoyance and 
expense of a second suit, the subject matter of which might have 
been decided in the former suit. 

In our opinion the second explanation to section 13 of the Code 
of Civil Procedure is peculiarly applicable to such a state of 
things. The rule laid down in that explanation appears to us to 
be, to some extent at least, founded on the principle which under- 
lies section 43 of the same Code, namely, that of preventing a 
multiplicity of suits and unnecessary litigation. We have shown 
above that the present suit was quite unnecessary. Bearing in 
mind the observations of their Lordships of the Privy Council as 
reported at page 238 of their judgment in Kameswar Parshad v 
Rajkwmari Ruttun Koer (1), we have no hesitation in holding 
that this matter of the dower debt ought to have been made a 
ground of defence by the respondents Said Begam and Shahzadi 
Begam when they were defendants in the former suit. It must 
therefore be considered to have been directly and substantially in 
issue in that suit. It follows therefore that the present suit is 
barred as a res judicata and should have been dismissed, certainly 
as far as the plaintiffs in the former suit and their representatives 
in title (defendants appellants in the present suit) are concerned. 

As to the other defendants to this suit (some of whom have 
appealed and some have not), all of whom were defendants in the 
former suit, we note that no suggestion was made at the hearing 
of this appeal on behalf of the respondents, that the decree under 
appeal should be modified so as to exempt from its operation the 
plaintiffs of the former suit. Irrespective of that matter we are 
( 1 ) L. 19 I. A., 234. 
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of opinion that the present suit is barred by the principle of res 
judicata , not merely against the plaintiffs (as decided above), but 
also as against the defendants in the former suit, and even, though 
the plaintiffs in the present suit were co-defendants in the former 
suit. That suit, as we have already pointed out, was a suit for 
possession by partition. In such a suit the decree is not — like a 
decree for money or for the delivery of specific property— a decree 
in favour of the plaintiffs only. In a suit for partition (as the 
former suit was) the decree is, or ought to be, a joint declaration 
of the rights of the persons interested in the property of which 
partition is sought, and is a decree in favour of each sharer. It 
decides what interest each of the sharers has in tlie property, the 
subject of partition, whether those sharers be plaintiffs or defend- 
ants, and renders unnecessary any subsequent suit by any of such 
sharers for a declaration > of his interest in the property (vide 
Sheikh Khoorshed Eossein v. Eubbee Fatima (1), and Ram - 
chandra Ear ay an v. Earayan Mahadeo (2). In the former 
suit, in order to adjudicate on the relief to be given to the plaintiffs, 
i.e., in order to ascertain to what share in their father’s property 
they were entitled, it was absolutely necessary to ascertain also 
what were the shares of all the other heirs of the Sardar Bahadur, 
and who they were. Those other heirs were all the defendants of 
the former suit, including the female plaintiffs respondents to this 
appeal, and the decree therefore was not merely an adjudication 
as to the shares in the property of which partition was sought to 
which the plaintiffs in that suit were entitled, but also of the shares 
to which each of the defendants inter se was entitled out of the 
property left by the Sardar Bahadur at his death. Practically 
each of the defendants obtained a decree for his or her fractional 
share in that property , a decree which he or she could not have 
obtained had the female respondents in the present suit put forward 
(as we think they ought to have done) and established their claim 
to their mother’s dower debt. The question whether all these 
defendants are entitled to their various shares out of the property 
(1) I. L. R., 3 Calc., 551. (2) I. L. R., 11 Bom., 216. 
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left by the Sardar Bahadur at his death, and not to the same 
fractional shares out of that property diminished by payment of the 
dower debt, is, we think, just as much a res judicata in favour of 
those defendants as we have held it to be in the case of the 
plaintiffs in the former suit. For ‘the above reasons we are of 
opinion that the present suit is barred by the principle of res 
judicata as against all the persons impleaded as defendants in the 
former suit, and that it should have been dismissed as against 
them also. 

Some arguments were addressed to us for the appellants on 
other points arising in the appeal, but, as in our opinion the suit 
fails, we consider it unnecessary to discuss them. 

We allow this appeal. We set aside the decree of the lower 
Court and, as we hold that the suit was barred ab initio , we, under 
the provisions of section 544 of the Code of Civil Procedure, 
direct that it stand dismissed as against all the persons impleaded 
as defend mts, The respondents will pay appellants’ costs in both 
Courts. 

Appeal decreed . 

Before Sir John Edge, Kt , Chief Justice and Mr. Justice Blair . 
MUHAMMAD HUSAIN (Defejidant;) v. NIAMAT-UN-NISSA and othebs 

(Plaintiffs.)* 

Pre-emption — Muhammadan Law — Right of pre-emption not surviving to 
heir of pre-empt or. 

According to the Muhammadan law applicable to the Sunni sect if a 
plaintiff in a suit for pre-emption has not obtained his decree for pre-emption 
in his life-timo the right to sue does not survive to his heirs. 

This was a suit for pre-emption under the Muhammadan law. 
One Maqsud Hasan sold his house in Shamsabad to Muhammad 
Husain. The plaintiff, Muhammad Hasan, thereupon brought 
a suit for pre-emption against the vendor and the vendee. That 
suit was dismissed on the 7th of October 1896, on the ground 
that the plaintiff had not proved his compliance with the 
Muhammadan law in the matter of the necessary preliminary 

* First Appeal No. 6 of 1897, from an order of Maulvi Muhammad Anwar 
Husain Khan, Subordinate Judge of Farrukhabad, dated the 23rd December 
1898, 
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demands. On the 13th of October 1896 the plaintiff pre-emptor 
Muhammad Hasan died. On the 10th of November 1896 two 
of his heirs appealed, and on the 8th of December 1896 the 
remaining heir was joined as a party to the appeal. The lower 
appellate Court (Subordinate Judge of Farrukhabad) found 
that the necessary demands bad been made, and passed an order 
of remand under section 562 of the Code of Civil Procedure. 
From this order the defendant appealed to the High Court on 
the main ground that “ the right of pre-emption being personal, 
the cause of action ” did not survive to the heirs of the deceased 
plaintiff, and they could not therefore have appealed from the 
decree of the Court of first instance. 

'Maulvi Ghulam Mujtaba , for the appellant. 

Pandit Baldeo Ram Dave , for the respondents. 

Edge, C. J. and Blair J : — One Maqsud Hasan sold his 
house in Shamsabad to Muhammad Husain. One Muhammad 
Hasan, thereupon, claiming under the Muhammadan law of pre- 
emption applicable to Sunnis of the Hanifi sect, brought his suit 
for pre-emption. That suit was dismissed on the 7th of October, 
1896, on the ground that Muhammad Hasan, the then pre- 
emptor, had failed to prove that he had made the necessary 
demands. On the 13th of October, 1896, Muhammad Hasan 
the pre-emptor died. On the 10th of November, 1896, two of 
his heirs appealed and on the 8th of December, 1896, the remain- 
ing heir was joined as a party to the appeal. The Court below 
found that the necessary demands had been made, and passed an 
order under section 562 of the Code of Civil* Procedure remand- 
ing the case for trial on its merits. From that order this appeal 
has been brought. 

The short point which we have to decide is — did the right of 
pre-emption determine upon the death of Muhammad Hasan? 
All the authorities of which we are aware show that it did ; that 
the right of pre-emption is gone when the pre-emptor is a Sunni 
of the Hanifi sect, and has not obtained his decree during his 
life-time, and that the right to sue does not survive to his heirs, 
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The authorities will be found at page 505 of Baillie’s Moohum- 
mudan Law, Hanifeea (2nd edition) ; Hamilton’s Hedaya by 
Grady, 2nd edition, p. 560); Tagore Law Lectures 1873 
(Shanaa Charan Sarcar) p. 534; Tagore Law Lectures, 1884. 
(Ameer Alii 2nd edition, Vol. I, p. 603. 

In this case Muhammad Hasan had not obtained possession. 
We allow the appeal, and, setting aside the order of remand, we 
restore the decree of the first Court, but upon different grounds. 
There will be no costs of the appeal to the Court below or of the 
appeal to this Court. 

Appeal decreed . 


Before Mr. Justice Knox and Mr. Justice BurTcitt . 

SHEORANIA (Plaintiff) v. BHARAT SINOH (Defendant).* 

Minor — Suit onbehalf of a person alleged to be, but not in fact> a minor — 
JProcedure on discovery that the plaintiff was of full age at the 
commencement of the suit. 

A suit was instituted on behalf of a person alleged to be a minor, through 
her next friend. The plaintiff obtained a decree. The defendant appealed, 
and on this appeal the alleged minor applied to be placed on the record in 
her own right as respondent, stating that she had attained her majority 
since the institution of the suit. The affidavits, however, by which this 
application was supported, showed that she had been of full age at the time 
when the plaint was filed. Meld that the suit must be dismissed. Taqui 
Jan v. Obaid-ulla (1), dissented from. 

The facts of this case sufficiently appear from the judgment 
of the Court. 

Mr. D. A. Banerji for the appellant. 

Pandit Moti Lai and Kunwar Parmanand for the respond- 
ent. 

Knox and Burkitt JJ. — The suit out of which this second 
appeal arises was instituted on a plaint signed and verified 
by one Lachmi Narain, calling himself the next friend of 
Musammat Sheorania, whom he described to be a minor. 

* Second Appeal No. 650 of 1895, from a decree of W. Blennerhassett, Esq., 
District Judge of Allahabad, dated the 20th March 1895, reversing a decree 
of H. David, Esq., Munsif of Allahabad, dated the 24th September 1894. 

(1) I. L. 21 Calc., 866. 
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0 Q^ ra ^ la ^ as daughter, and the suit was instituted on the 
r 0 ^pril ; 1894. On the 24th of September, 1894, a decree 
^ lvetl Upon this plaint in favour of the plaintiff. The 
presented an appeal, and, when the next friend got 
notice o the appeal, Sheorania herself came forward and applied 
^ * e C0l *rt to be allowed to carry on the suit as a major, 
h ^f^h 6 s ^ e died, and from the affidavit which 

er a er Laphmi ]\f ara { n filed, it is proved beyond doubt that 
. . Sheorania had attained her majority some time before 

* a lns ^Htioa of the suit in April, 1894. Upon this the defend- 
9 appellant in the Court below, represented to the 

® Ihe suit should be dismissed, and it was dismissed, 
h uld ^ tl ° W con t en d e d in appeal to this Court that the Judge 
have dismissed the suit, but should have allowed 
die plaint to be amended and the suit to be carried on by 
usamro a t Sheorania, or, ]f amendment could not be allowed, 
t e phrase u Lachmi Narain as next friend” might be treated 
as mere s Urpl usa g e< j n support of this the learned counsel for 
t^e a PP^llant cited the case of Taqui Jan v, Obaid-ulla (1). 
^ a °Urselves unable to follow the procedure adopted in 
a CaSe * We have before us what is not a plaint by Musammat 
Sheorani a? inasmuch as it is neither signed nor verified by her, 

o-nrj on a 

. 9 Wording to both her own statement and that of Lachmi 
^ 9 8 the only person, if any, entitled to sue as plaintiff. 

6 P ers °U who signed and verified the plaint is Lachmi Narain, 
aperson ^ authorized by Sheorania in that behalf. 

usamtu a ^ gfi eoran j a was 0 f f u n a g e w fi e n the plaint was filed, 
ac hrui Narain therefore had no standing whatever in the 

CJISG# 

vakalatnamahs in the case are also signed by Lachmi 
9 atl d, so far as the record shows, the whole proceedings 
were carjfi^ Qn ^ L ac j im j j^ain, a man who had no interest 
er iu the property in dispute and had no cause of action 
against defendant. What purports to be a plaint by Musam- 
e °*ania is not a plaint by Musammat Sheorania, and 
(I) I. fc, SI Cile., 866, 
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cannot therefore be amended by her. The appeal fails and is 
dismissed with costs in, all Courts, which will be borne through- 
out by Lachmi Narain, the person who signed and verified 
the plaint on the record. 

Appeal dismissed , 

Before Sir John Edge, Kt., Chief Justice , and Mr. Justice Blair. 

ABDUL HAI and others (Dependants) v. NAIN SINGH and another 

(Plai> tiffs).* 

Pre-emption — W ajib-ul-arz — Partition without new 'to ajib-ul-arz being 
framed — Act No. XIX of 1873 (North- Western Provinces Land Bevenue 
Act) section 107. 

When a mahal is divided by perfect partition into two or more separate 
mahals a separate rocord of rights should be framed for each of the new mahals. 

Where under such circumstances no f lesh records of rights are framed for the 
new mahals the co-sharcis in any one of the new mahals cannot, unless under 
very exceptional circumstances, claim, under the terms of the old record of rights 
applicable to the original undivided mahal, pre-emption in respect of land 
situated in any of the other now mahals. Gf-hure v. Man Singh (1) referred to. 

This was a suit for pre-emption of a share in a village. 
The village in which the property in suit was situated had 
originally consisted of one mah&l, but prior to the sale which 
gave rise to the present suit had been divided by perfect parti- 
tion into two separate mali&ls. On this partition, however, no 
new wajib-ul-arzes had been framed for the new mahdis. The 
plaintiffs pre-emptors were owners of shares in one of the 
new mah&ls and the share sold was a share in the other new 
rnah&l. The existing wajib-ul-arz , framed when the village was 
undivided, stated that the custom of pre-emption prevailed in the 
village. 

The Court of first instance (Subordinate Judge of Morad- 
abad) dismissed the suit, lidding that the plaintiffs, not being 
sharers in the mah&l in which the share sold was situated, could 
not claim pre-emption by virtue of the old wajib-ul-arz. The 
Court followed the ruling of the High Court in Ghure v. Man 
Singh (1). 

* First Appeal from Order No. 35 of 1897, from an order of H. W. Lyle, Es<p, 
Additional Judge of Moradabad, dated the 20th April 1897. 

(X) I. L. K., X7 Ail., 226. 
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The plaintiffs appealed* The lower appellate Court (Dis- 
trict Judge of Moradabad), relying on certain rulings of the 
High Court, viz*, Gokal Singh v. Mannu Lai (1), Kuav Dat 
Prasad v. Nahar Singh (2), Shiam Sundar.v. Amanant 
Began f3), and Abbas Ali v. Ghulam Nabi (4j, allowed the 
appeal and imide an order of remand under section 562 of the 
Code of Civil Procedure. From this order of remand the defend- 
ants appealed to the High Court. 

Mr. Amir-ud-din for the appellants. 

Munshi Gdbind Prasad for the respondents. 

Edge, C. J. and Blair J : — This was a suit for pre-emption. 
The share sold was in a mahal which had formed a part of a larger 
mahal. The co-sharers in the larger mahal had obtained a perfect 
partition under Act No. NIX of 1873. The plaintiff in this case 
is a co-sharer in the other mahal, in which the share sold is not, 
which formed part of the larger area. It appears that no separate 
wajib-ul-arz was prepared at the date of partition. The plain- 
tiffs’ contention is that the old wajib-ul-arz still applies, and that, 
inasmuch as he is a share-holder within the area to which that 
wajib-ul-arz applied, he is entitled to pre-emption, although he 
is not a share-holder in the particular mahal in which the share is 
which was sold. The rulings on this point are somewhat conflict- 
ing ; but in one of the last rulings of this Court on this subject 
it was said : — “ The result then is that the document upon which the 
respondents base their right, and which was the only evidence 
which they produced in support of that right, is a document pre- 
pared at a time when circumstances wholly different from those 
now in existence prevailed and which never contemplated the 
existing state of things.” We have quoted from the judgment by 
Mr. Justice Knox in Ghure v. Man Singh , (5). We believe that 
the decision in that case is in harmony with the view now enter- 
tained in this Court. The object with which share-holders in a 
mahal seek for partition is to sever their connection as co-sharers 

(1) I L. R., 7 All., 772. (3) I. L. R., 9 All., 235. 

(2) I. L. R, 11 AH., 257. (4) Weekly Notes, 1891, 137. 

(5) I. L. R., 17 All., 226, at p. 234. 
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with other share-holders of the mahal. Some desire to separate 
their interest from other co-sharers because the latter do not pay 
their quota of the Government revenue regularly, thereby bring- 
ing liability -for their arrears upon all the co-sharers of the mahal. 
Sometimes, no doubt, partition is sought because co-sharers cannot 
get on comfortably with each other as co-sharers in the same mahal. 
In any view of the subject it would require very strong evidence 
to satisfy us that after share-holders in a mahal have applied for 
and obtained partition and consequent separation of their interest 
from other share-holders in the mahal they intended that the other 
co-sharers from whom they had separated their interest should be 
entitled to come in and pre-empt in the new mahal and become 
again their co-sharers. It is obvious to our minds that, on a true 
construction of Act No. XIX of 1873, it is the duty of the Collec- 
tor or Assistant Collector on making a perfect partition to frame 
a separate record of rights for each of the new mahals. Unfortu- 
nately it is not always done, and hence these endless disputes bet- 
ween the share-holders in different mahals which formed parts of 
one original mahal. If Collectors or Assistant Collectors would 
read section 107 of Act No. XIX of 1873 with the definition of 
e< Mahal ” as given in section 3 of that Act, they would see that 
apparently it is the intention of the Legislature that each mahal 
should have a separate record of rights. A decision of two Judges 
of this Court in Angan Fateh Chand v. Bibi ffamid-un-nissa , 
Second Appeal No. 1249 of 1892, in which an order of remand 
was made on the 19th March, 1894, and which was decided on 
the 18th February, 1895, supports the opinion which we have 
expressed. We allow this appeal, and set aside the order of 
the Court below, and dismiss the appeal to that Court with costs, 
and Restore and affirm the decree of the first Court. The 
appellant will have the costs of this appeal. 


Appeal decreed . 
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REVISIONAL CRIMINAL. 


Before Mr. Justice Knox 
QUEEN-EMPRESS v RAM PAL.*- 
Act No. IK of 1890 ( Indian Railways Act) sections 113, 132 — Act 
No. XLY of 1860, sections 40, 04 — Criminal Procedure Code , section 33 — 
f( Offence” - Travelling on a Railway without a proper ticket — Punish- 
ment 

A passenger who tiavels in a train without having a proper pa^s or 
ticket with him has not committed an "offence.” He cannot therefore bo 
legally sentenced to imprisonment in default of payment of tho excess chatge 
and fare which may be recovered under the provisions of section 113 cl. (4) of 
Act No. IX of 1890. 

In this case the Joint Magistrate of Allahabad tried one 
Ram Pal summarily under section 113 of the Indian Railways 
Act ; 1890; and ordered him under that section to pa} a certain 
excess fare together with a penalty", and further sentenced him to 
ten days’ simple imprisonment in default of payment of the 
amount. The Magistrate of the District being of opinion that 
the sentence of imprisonment in default was illegal; the act of the 
accused not amounting to an u offence” within the meaning of 
the Indian Penal Code, referred the case to the High Court for 
orders under section 438 of the Code of Criminal Procedure. 

The following order was passed : — 

KnoX; J. — Travelling in a train by a passenger without hav- 
ing a proper ticket with him is not an offence under the Railway 
Act of 1890. It is true that section 113 together with section 106 
and the sections which follow up to as far as section 130 are all 
placed under a heading of “Other offences.” The classification 
is unfortunate; for several of these sections cannot possibly relate 
to an offence at all ; and section 132 shows clearly that acts com- 
mitted under section 113 are not deemed offences within the 
technical meaning of that word. All the proceedings taken by 
the Assistant Magistrate are set aside and the record will be 
returned. 
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APPELLATE CIVIL. 


Before Sir John Rdge> 2£L, Chief Justice and Me. Justice Blair . 

MIR AZMAT ALI (Plaintive) v MAIIMUD-ULrNISS V (Detemiant).* 
Sint for marriage — Jactitation of marriage — Jurisdiction of Civil Courts m 
British India to entertain such a suit between Muhammadans, 
lleld that a suit for jactitation of marriage will he in a Civil Court in 
British Indio, and is not within the ruling of the Priv^ Council in Rajah JS T il- 
mony Singh v. Kallg Churn Bhatiacharjec (V) 

The plaintiff sued in the Court of the Subordinate Judge 
of Meerut for a declaration that the defeudent unis nol, as she 
falsely alleged herself to be, the wife of the plaintiff, and that 
a child to -which she had given birth, and which she alleged to be 
his, was not his. The plaintiff's c^sc w T as that (lie defendant had 
been married to one Kallu Mir, and that ihe marriage was still 
subsisting. Prior to (his suit being brought the defendant had 
obtained from a Criminal Court an order against the plaintiff 
for the maintenance of her child as having been begotten by the 
plaintiff', though the Criminal Court did not find that the defend- 
ant was married to the plaintiff'. T w present suit was dismissed 
by the Subordinal e Judge, who found that the defendant was the 
lawfully married wife of the plaintiff and that the child was his. 

On appeal by the plaintiff (be defendant respondent, raided 
an objection that the suit , was not cognizable at all by a Civil 
Court. This objection was sustained by tho lowei appellate Court, 
which dismissed the appeal, relying on the case of Rajah Nilmornj 
ft high v. Rally Chum BhatUtchaijee , (Id* 

The plaintiff appealed to (he High Court. 

Messrs. 2\ Go ala a and D. AT. Banerji , lor the appellant. 

Babu Jo yin dr o Nath Chaudhri , for the respondent. 

Edge, C. J. and Blair J This is a suit for jactitatiou of 
marriage which was brought by a Muhammadan named Mir Azmat 
Ali against one Musammat Mahmud-ul-nissa. She had taken 

* Second Appeal No. 679 of 1893, fiom a decree of A. M. Markham, Esq, 
District Judge ot Meerut, dated the 1st May 1895, continuing’ a decree of Pandit 
Baneidkar, Subordinate Judge of Meerut, dated tho 2itli March 1S9L 
(1) L. XU, 2 X. A., 83, 
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proceedings against him in the Magistrate’s Court on more than 
one occasion to obtain orders of maintenance for herself and her 
child on the allegation that she was the wife of Mir Azmat Ali 
and the child was their child. The first Courr dismissed the suit, 
finding for the defendant taat she was the plaintiff’s wife. The 
plaintiff appealed The first appellate Court dismissed the appeal 
on the ground that such a case came within the ruling of the 
Privy Council in liajak Nihnony Singh v. Rally Churn Bhattci- 
charjee (1), and rhat consequently the suit did not lie. But the 
ease before the Privy Council was a very different one. The 
decision apparently is one which would forbid the institution of a 
novel description of suit to set aside a mere assertion. A suit for 
jactitation of marriage is not by any means a novel description of 
suit: it was a suit in which relief was given in England in the 
Ecclesiastical Courts, and when the jurisdiction of those Courts 
was transferred to the Divorce Court by the Act of 1S57, the 
jurisdiction of the Ecclesiastical Courts in suits for jactitation of 
marriage was transferred to the Divorce Court. In England it 
was not only a well-known suit within the jurisdiction of the 
Ecclesiastical Courts, but it was considered proper that that juris- 
diction should be continued by the Divorce Court in England, 
and there can be no doubt that unless a man is entitled by means 
of the Civil Courts to put to silence a woman who falsely claims 
to be his wife, the rnan and others may suffer considerable hard- 
ship, and his heirs may be harassed by false claims after his death. 
The suit for jactitation, however, is one not to be encouraged, 
particularly in a country like this, in which persons unfortunately 
are too anxious to discover forms of legal procedure by which they 
can annoy their neighbours. In our opinion, however, such a 
suit lies m a Civil Court in this country. The Court trying snob 
a suit will of course take care, before granting a plaintiff a decree, 
to see that it is strictly proved that the defendant did seriously 
allege that the disputed marriage had taken place and that the 
plaintiff did not acquiesce in the claim or allegation of the 
(1)_L. R., 2 I. A., 83. 
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defendant as to the disputed marriage, and further that in fact no 
marriage had taken place between the parties. We set aside the 
decree of the lower appellate Court, and remand the ease under 
section 562 of the Code of Civil Procedure to that Court to lv 
disposed of upon the merits. 

Appeal decreed and cause remanded. 


Before Sir John Ldge s Ki t , Chief Justice and Mr Justice Saner ji . 
AMAN SINGH and another (Plaintiffs) v. NARAIN SINGH and others 

(Defendants).* 

Cmil Procedure Code , section 4G2 — Compromise on behalf of a minor — Suit to 

set aside compromise as having been entered into without the leave of the 

Court . 

Where the guardian ad litem of certain minors assented on their behalf to a 
compromise, which compromise was accepted by tho Court, and a decree passed 
thereon, and was found not to he pie judicial to the interests of the minors, it 
was held that the minors could not, after the decree based upon the compiomise 
had bocome final, succeed in a suit to set it aside on the sole ground that the 
Court had not previously given leave to the guardian to enter into the com- 
promise. Kalavati v. Chedi Lai (1) distinguished* 

This was a suit io set aside a decree passed on fhe basis of a 
compromise. Oue of the plaintiffs was of full age, the other a 
minor. At the time of the compromise in question being made 
both had been minors, and had been represented by their mother 
Musammat Ganga as guardian ad htem . The Court of first 
instance decreed the plaintiffs’ claim, holding that tho conduct of 
Musammat Ganga in relation to the compromise was suspicious 
and that she had been fraudulently induced by the plaintiff in 
the former suit to assent to it on behalf of her minor sons. 

On appeal by the defendants the lower appellate Court f Dis- 
trict Judge of Aligarh) held that the fraud and eollusio i alleged 
by the plaintiffs had not been proved, neither was it shown that 
the compromise entered into on their behalf by the mother of the 


* Second Appeal No 724 of 1895 from a fiecreo of L. G. Evans, Esq., Distiict 
Judge of Aligarh, dated the 8th April 1895, reversing a decree of Bibu Bepin 
Bohari Muter ji. Officiating Subordinate Judge of Aligarh, dated the 19th Decem- 
ber 1894, 


(1) 1. L. R., 17 AU , 581. 
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minors was prejudicial to the minors’ interest. That Court 
accordingly allowed the appeal and dismissed the plaintiffs’ suit. 

The plaintiffs thereupon appealed to the High Court. 

Babu Jogindro Nath Chaudhri and Babu Durga, Char an 
Banerji, for the appellants. 

Munshi Ham Prasad and Pandit Sundar Lai, for the res- 
pondents. 

Edge, C. J. and Banerji J. — This suit was brought to set 
aside a decree made on a compromise. The plaintiffs here were 
minors at the time of the previous suit and were lawfully represented 
in that suit by their guardian. The guardian was an assenting 
party on their behalf to the compromise and to the making of the 
decree, and it is found in this suit that the compromise was not 
prejudicial to the interests of the minors; but the Court had not, 
before the compromise was made, given leave for its being made. 
Under those circumstances it is contended on behalf of the plain- 
tiffs here that they are entitled to a decree setting aside the decree 
which was made on the compromise, and reliance is placed upon the 
judgment of this Court in the case of Kalavati v. Chedi Lai (1). 
It is said, as appears to be true, th it the Court, although it sanc- 
tioned the compromise after it had been entered into, had not 
given leave to the guardian to make the compromise before it was 
made, and that consequently there was no good compromise in law 
binding upon the minors upon whi h a decree could lawfully have 
been made. In our opinion there is a difference between a case 
in which the validity of a decree made upon a compromise in a 
suit in which a minor is a party is challenged in appeal from that 
decree, and a case like the present, where the validity of a decree 
which has become final is sought to be questioned in a separate, 
subsequent and independent suit between the parties. 

Now in the present case it has not been proved that the decree 
in the previous suit was in any respect obtained by fraud. It is 
not shown that the decree in the previous suit was in any 
respect disadvantageous to the minors. It would probably be now 
(1) L L. JR., 17 All., 531, 
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impossible, if ve were to decree ibis suit, to put the parties back 
into the same position m which they were when the decree in the 
previous suit was made upon the compromise. Further, we cannot 
overlook the fu*f f d if we were to hold that n decree bas< d upon 
a compromise vdnVi was imt disadvantageous to a minor, but for 
the m Jang of wdiirh leave had not been given by the Court; before 
it was elfbi tod, could be avoided and set aside in a subsequent suit, 
we should be opening a door to rumour litigation in thc-e Pro- 
vinces in cases in whHi the Court had i i fact sanctio led a com- 
promise before making a decree. 

On tluvo considerations we dismiss this appeal with costs. 

A p peal d ismissc < I . 


Before Sir John Bilge, Kl , Chief Just ice ind Mr. Justice JBanerji 
S Ell II MIL AND OTHERS (PlAIJNTII'TH) r TiriCAM S IXO if (DbPEJ.DANT). # 
Vi r-enbjthon —7/' aj ib-ul-arz — Sale io a stranger — Resale before suit to a 
eo-sharcr —JE (Teef o f such, resale. 

la oases of piv emptiou based upon «i u ajib-el-arx the right of pre-emption 
docs nob survive, if the land, wh.<’h is subject to p o-empiion, having been sold to 
a stranger, is subsequently refold by the sti *nger vendee beiore suit to a 
eo-shinor having A ual rights witn those seeking pre-emption. 

Tins Avas suit for pre-emption. One Manni Lai sold a 
rdiare in a certmn village on the 1st of August 1893 to Bhawani 
Prasad, a sti*u..gcr to the village. On the 2Jrd of July 1894, 
Bhawani Prasad sold tho share in question io one Hukam Singh. 
On the 24(h of July 1894 the plaintiffs, who Avere. co-sharers 
in the village, brought a sub for pre-emption under the terms of 
the village tmj hb-nl~arz> m the basis of the sale of the 1st of 
August 1893. To this suit only Munni Lai and Bhawani Prasad 
were originally made defendants PInkam Singh was subsequeutly 
added as a defendant on the 7th of November 1894. Hukam 
Singh wm also a co-sharer in the ' illagc having equal rights of 
pre-emption with the plaintiffs. 


* Second vppcnl No 7-30 of 18° 7», fiom ** docioo of L. G Evans, Esq., District 
Judge of Aligarh, dated tho 15th April 1895, reversing a decree of Baku Bepin 

Bekari Mukerji, Officiating Subordinate Judge of Aligarh, dated the 7tk February 
1895. 
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The Court of first instance (Subordinate Judge of Aligarh) 
decreed the plaintiffs* claim, holding that the ki!o cleH in favour 
of Hukam Singh was ficiirioiH and that Hukam Singh lia 1 for- 
feited his right of pre-emption by reason of his Lwing pur based 
the property from Bhavani Prasad. 

Against this decree the defendant, link am Singh, appealed. 
The lower appellate Court (District Judge of Aligarh) allowed the 
appeal and dismissed tlie plaintiffs* suit as against Hukam Singh, 
holding that the sale to Hukam Singh vom a ho t ><\ fide (r*m -ac- 
tion, and ii at the pi dntifls had no superior pre-emptive rights as 
against him. 

The plaintiffs appealed to the High Court. 

Pandit & hernia r Led for the appellmt-, 

it r. D. X. Bcinerji tor the respondent 

Edle ; C. J , and Baxerji, J — Shareholder* m a Milage m 
which there was under 1 v e v:aj‘tb-ul-an a rigid of pre-emption 
amongst the shareholders, ^old * ertam high as of land to a 
stranger Out of that sale this suit has arisen. The plam r iflS 
claim pre-emption as < o-shrreis having a light of preemption. 
One of the defendants, namely, Hukam Singh, is a co-sharer 
having an equal right of pre-emption with the pi ai miffs He 
el linir under a sale-deed which ha* been found by the District 
Judge in appeal to be genuine. That sale-deed be irs a da J e prior 
to the d.oe of the institution of this suit. It was a sale-deed by 
which the stranger vendee sold to Hukam Singh ihe laud vhi h 
he had previously purchased from the other t o -sharers. The 
hrst Court decreed the claim for pre-emption. The Coup of 
first appeal, on appeal, dismissed the suit. From the decree of 
the Court of first appeal this appeal has been brought. 

It has been contended here on behalf of the plaintiffs appellants 
that, at the moment when the sale to the stranger was made, 
the plaintiffs obtained their cause of action. That no doubt is 
true* It has been Contended further that the plaintiffs, having 
obtained a cause of action before the sale to Hukam Singh, are 
entitled to a decree of pre-emption in this suit which will deprive 
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Hukam Singh of the benefit of his purchase. For that proposi- 
tion there is authority. A Judge of this Court sitting alone 
decided, in Second Appeal No. 649 of 1895, that in such 
a case the subsequent re-sale by the stranger vendee could not 
bar the right of a share-holder to obtain a decree for pre-emption 
against the purchaser share-holder from the stranger. With that 
proposition we cannot agree. In a copircenary village, in which, 
■whether by custom or agreement, there is a pre-emption for the 
share-holders on a sale to a stranger, each share-holder of equal 
right has, at the moment such a sale is effected, an equal right 
to pre-empt the whole property sold. The custom of the Muham- 
madan Law in such a case has never been applied in these 
Provinces in cases of pre-emption arising under a ivajob-ul-arz 
like that in this case. We refer to the rule by which all persons 
entitled to pre-empt are entitled to a share in the pre-empted 
property. In our opinion, until a suit lias been brought by a 
co-sharer for pre-emption ol* the property sold to a stranger, 
another eo-sliarer can purchase from the stranger the share 
which had been sold to the stranger. The stranger on his 
purchasing a sliaie from a (o-sharcr obtains a vested interest 
in the share, and his interest acquired by such purchase can 
only be divested by voluntary sale by him or by a decree in a 
suit. Now in this case, as ve have said, Hukum Singh had 
equal rights of pre-eruption with the plaintiffs, He pin chased 
the share from the stranger before the plaintiffs filed their suit, 
and in our opinion he is entitled to hold it. 

We dismiss this appeal with costs. 


Appeal dismissed . 
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FULL BENCH. 


Before Sir John Pldge, Xt., Chief Justice, h£r. Justice Xnox end hLr* 

Justice Blair. 

GAYA BHAETHI (Px,ainmot) v. LAKHNATH BAI (Deeen-dant.)*. 

Pre-emption TPajtb-ul-ars— Construction of document • 

By the clause in a t cajib-ul-arz which related to pre-emption it wai pro- 
vided aa follows : — 

" When any co-sharer wishes to make a sale or mortgage of his share, it is 
incumbent on him to do so, first, in favour of a near co-sharer, next, in favour 
of a co-sharer of his thole , and, lastly, in favour of a co-sharer of another thole, 
at the re to of Us. 20 per bigha of cultivated land and Es. 5 per bigha of waste 
land. If none of these take it, then he may transfer it to an outsider. If any 
co-sharer (i any co-sharer who wishes to sell or mortgage) fail to act as 
above directed, another co-sharer has the right of enforcing pre-emption in 
respect of the property. If the term of the mortgaged share of any co-sharer 
is about to expire and notice of foreclosure has been issued, and the co-sharer 
mortgagor has not the means to redeem, then another co-sharer, after paying 
up the money, may take back the share, and when the original mortgagor has 
the means, he, after paying the money, may take possession of the share.” 

Seld that, in the case of a conditional sale of property to which this toajib - 
ul-arz applied, there were only two stages contemplated by the wajib-ul-arz, 
and not threo. . The first stage was at or about the time of the execution of the 
deed of conditional sale, and at that time pre-emption might be had by a co- 
sharer at the rate indicated in the wajib-ul-arz. The second stage was when the 
conditional vendee had brought his suit for foreclosure, and at that time the pre- 
emptor would have to pay the amount found to be due under the deed of condi- 
tional sale. When once, however, the order for foreclosure had been made abso- 
lute, the co-sharer’s right of pie-emption was gone and extinguished. 

The facts of this case are fully stated in the judgment of the 
Court. 


Mi 


Mr. Abdul Majid, (for whom Babu Jivan Chandar 
kerji) for the appellant. 

Munshi Jmxtu drasad, for the respondent. 

Edge, C. J., Ksox and Blaib, JJ. : — This appeal has arie 
m a suit for pre-emption. The appellants are the plaintiffs, w 
claim to pre-empt under a condition in the wajib-ul-arz relati 
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to the village. The condition is in that part of the wajib-ul-arz 
which bears the heading “ shafa. ” It is advisable to state what 

the whole provision for pre-emption is. It is as follows : 

“ When any co-sharer wishes to make a sale or mortgage of his 
share, it is incumbent on him to do so first in favour of a near co- 
sharer, next in favour of a co-sharer of his thok, and lastly in 
favour of a co-sharer of another thole, at the rate of Es. 20 per 
bigha of cultivated land and Es. 5 per bigha of waste land. If 
none of these take it, then he may transfer it to an outsider. If 
any co-sharer ( [i . e., any co-sharer who wishes to sell or mortgage) 
fail to act as above directed, another co-sharer lias the right of 
enforcing pre-emption in respect of the property. If the term of 
the mortgaged share of any co-sharer is about to expire, and notice 
of foreclosure has been issued, and the co-sharer mortgagor has 
not the means to redeem, then another co-sharer, after paying up 
the money, may take back the share, and when the original mort- 
gagor has the means, he, after paying the money, may take pos- 
session of the share.” 

What happened in this case was this : — A co-sharer mortgaged 
a share in the village by a conditional sale deed. The mortgagee, 
conditional vendee, subsequently brought his suit for foreclo- 
sure under Act No. IV of 1882, and obtained a decree for fore- 
closure and an order was subsequently made makiug the fore- 
closure absolute. Thereupon the present plaintiff appeared on the 
scene and claimed to step into the shoes of the mortgagee vendee 
and to become in fact absolute owner, upon payment, not of the 
mortgage money for which the decree for foreclosure was passed, 
but of Es. 20 per bigha for cultivated land, and Es. 5 per bigha 
for waste land. 

This wajib-ul-arz has been before another Bench of this Court 
in the case of Loknath Singh v. Dhajju Singh, Second Appeal 
No. 859 of 1895, in which the decision of the Bench was given 
on the 17th of July last. In that case the learned Judges differed, 
Mr. Justice Banerji holding that the pre-emptors in that case, who ' 
were claiming under exactly the came conditions as the pre-emptor 
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in this case, could not have pre-emption except upon payment of 
the full decretal amount of the foreclosure decree. On the other 
hand Mr. Justice Aiktnan held that, although the foreclosure 
decretal amount in that case was Rs. 2,226-8-0, the plaintiffs were 
entitled to pre-emption upon payment of Rs, 654-8-7, the latter 
being the amount calculated at Rs. 20 per bigha for cultivated 
land, and Rs. 5 per bigha for waste land. 

We are bound to say that, if the plaintiffs, in the case to 
which we have referred, had, after the making of the decree for 
foreclosure, any right whatsoever of pre-emption under the wajib- 
ul-arz , the only construction possible in that event to put on the 
wajib-uharz was, in our opinion, that which was adopted by Mr. 
Justice Banerji. To illustrate by that case the position contend- 
ed for on behalf of the pre-emptor appellant in this case, we may 
point to the following facts. There were three stages in the case. 
One was at the time when the co-sharer desired to mortgage his 
share, and mortgaged it. At that time, according to the wctjib- 
ul-arz , the other co-sharers were entitled to pre-empt for Rs. 
654-8-7. The next stage was after the suit for foreclosure had 
been brought, which would be equivalent to the service of notice of 
foreclosure under the Regulation which was in force when this 
wajib-ul-arz was made, and before the order absolute for fore- 
closure was made. At that time, if the plaintiffs in the former 
case had sought pre-emption, they could only have obtained the 
rights of the mortgagee on payment of the mortgage money due 
at the time, that is, on payment of a sum exceeding Rs. 2,000. 
The decree for foreclosure absolutely fixed the amount which must 
be paid in order to prevent the right to redeem being foreclosed for 
ever. The next stage was that subsequent to the making of the 
order absolute for foreclosure. At this last stage, according to 
Mr. J ustice Aikman, the co-sharer seeking pre-emption was in a 
more fortunate position than he would have been at the interme- 
diate stage, and was entitled to pre-empt by payment of Rs. 654- 
8-7, the amount calculated at Rs. 20 and Rs. 5 per bigha, as 
already mentioned ; and, according to Mr. Justice Aikman, in 
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that third stage, for that sum of money, a person claiming pre- 
emption was entitled to step into the shoes of the mortgagor who 
bad obtained a decree and an order absolute for foreclosure, 
upon payment of the Es. 20 and Es. 5 per bigha, irrespective of 
what the principal mortgage money may have been and irres- 
pective of the amount at which the interest on that principal 
may have arrived. Mr. Justice Aikman was quite right in saying 
that in construing this class of wajib-ul-arzes one should 
endeavour to ascertain what the intention of the parties was and 
to construe them as far as possible with regard to that intention. 
In our opinion the parties to this wajib-ul-arz never could have 
had any such intention as that which would have been consistent 
with the construction put upon the wajib-ul-arz by Mr. Justice 
Aikman. 

But the real point and the real answer to the plaintiff's suit 
was not raised by the defendant- appellant in the appeal before 
those learned Judges. We are not referring to what the parties 
may have thought was the real answer : we are referring to what 
appears to us to be, upon the true construction of the wajib-ul-arz , 
the real answer to this suit and to the former suit. ' In our opi- 
nion this wajib-ul-arz contemplates only two stages, and not 
three. It contemplates a time when a contract of a sale or of 
mortgage is about to be entered into or has been entered into. 
The Indian Limitation Act, 1377, fixes a time within which a co- 
sharer desiring to claim pre-emption on a sale or on a mortgage 
must bring his suit. The second stage is when the conditional 
vendee has brought his suit for foreclosure, and before he has 
obtained his order absolute on the decree for foreclosure. Up to 
the time when that order is made absolute the co-sharer desiring 
to pre-empt may, under this wajib-ul-arz , obtain pre-emption 
upon payment of the amount decreed in the suit for foreclosure. 
"When the order absolute for foreclosure is made the co-sharer's 
right to pre-empt under this wajib-ul-arz is in our opinion gone 
and extinguished. There is no provision as to what is to take 
place then, and a co-sharer not having availed himself of his right 
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to pre-empt before the order absolute, the decree of the Civil 
Court must take effect and must fully vest in the vendee the rights 
which he obtains under his order absolute for foreclosure. At 
that time the matter has reached the stage when it is beyond the 
scope of this custom or contract in this wajib-ul-arz , and the 
right of the decree-holder under his Civil Court decree cannot be 
affected. 

That is our view of the law to be applied to the case. If 
the defendant had filed a cross appeal, we could have given 
effect to it by dismissing the plaintiffs suit ; but all we can do 
now is to dismiss the plaintiff's appeal, as he has not made ont a 
case upon which we should alter in his favour the decree of the 
Court below* 

We dismiss this appeal with costs. 

Appeal dismissed . 


APPELLATE CRIMINAL. 


Before Mr. Justice Knox and Mr. Justice Burkitt 
QUEEN-EMPRESS v. YUSUP a others** 

Practice — Appeal — Alteration of conviction in appeal. 

Where, on appeal against a conviction for one offence, it became apparent 
that, although there was not sufficient evidence to support the conviction, there 
was evidence which might have led to the conviction of the appellants for an 
essentially different offence, with which they had not been charged, the Court dec- 
lined to consider that evidence with a view to altering the conviction of the appel- 
lants* Queen-Empress v. Parbati, (Weekly Notes, 1887, p, 130) referred to. 

In this case four persons were tried by the Sessions Judge of 
Allahabad for an offence under section 302 of the Indian Penal 
Code, convicted and sentenced, three to death, the fourth to 
transportation for life. They appealed to the High Court. At the 
hearing of this appeal the Court, on consideration of the evidence, 
camo to the conclusion that the case under section 302 was not 
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proved against the appellants, and accordingly acquitted there. 
In the argument it was brought to the notice of the Court that 
there was evidence on the record which might support, as against 
some of the appellants, a conviction under section 404 or section 
411 of the Code. The Court however declined to enter into that 
question. 

Mr. 0. Dillon and Babu Satya Ghandar Mulcerji for the 
appellants. 

The Government Advocate (Mr. E \ Ohamier) for the Crown. 

The Judgment of the Court (Knox and Burkitt, J J.), after 
discussing the evidence relating to the conviction under section 
302 of the Indian Penal Code, thus continued : — 

The Government Advocate pressed upon us the fact that there 
was evidence which in his opinion would bring home to Yusuf, 
Ghulam Husain and Musammat Paragia an offence falling 
within either section 404 or section 411 of the Indian Penal 
Code. A charge under either of these sections was never framed 
against any of the appellants, and they never pleaded to any 
such charge. Such a charge is of a nature so essentially different 
from and foreign to a charge of murder that we do not think it 
right to try any of the appellants on such a charge in this 
case. If the magisterial authorities think there is sufficient 
evidence against them, this acquittal on the charge of murder 
will not prevent a trial upon a charge under either of the 
sections mentioned above. This was the course adopted by this 
Court in the case of Queen Empress v. Parbah (1), a very instruc- 
tive case in connection with the present, and one which we think 
we should follow in the present case. For the above reasons we 
a] low the appeal, set aside the convictions and direct that all the 
four appellants be forthwith released. 

(1) Weekly Notes, 1887, p. 130. 
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APPELLATE CIVIL. 


Before Mr . Justice Knox and Mr. Justice Blair 
BRIJ LA L (Applicant) Appellant ©. THE SECRETARY OE STATE 
FOR INDIA IN COUNCIL (Opposite Pabty) Respondent * 

Act No. V, of 1881, ( Brobate and Administration Act) section 50 — Revoca- 
tion of grant of letters of administration no bar to a fresh applica- 
tion. 

Where a grant of letters of administration made by a District Judge bad 
been revoked under the provisions of section 50 of Act No Y of 1S81, it was 
held that, the cause of revocation being removed, the Judge had jurisdiction to 
entertain a fresh application for the same object. 

This was an appeal from an order of the District Judge of 
Benares rejecting an application for grant of letters of administra- 
tration. The facts of the case sufficiently appear from the order of 
the District Judge which, was as follows: — 

“ This is an application for grant of letters of administration 
purporting to come under section 64 of Act No. V of 1881. The 
circumstances under which it is made are peculiar. Applicant 
obtained a grant of letters of administration from this Court on the 
13th of June, 1896, but that grant was revoked under section 50 
of Act No. Y of 1881, on the application of the opposite party on 
the 5th of September last, for f just cause. 5 That order has not 
been appealed against and has, therefore, become final. Having 
regard to the wording of sections 84 and 86 of Act No. Y of 
1881, I am of opinion that, so far as this Act goes, this Court is 
functus officio and that applicant’s remedy now lies by a regular 
suit. 

“This application for grant of letters of administration is 
therefore rejected.” 

The applicant accordingly appealed to the High Court. 

Babu Jogindro Nath Chaudhri , for the appellants. 

Mr. jS. Chamier , for the respondents. 

Knox and Blair, JJ. —We are unable to take the view which 
the learned Judge has taken that he has no jurisdiction to entertain 

♦First Appeal No. 17 of 1S97 from an order of C. L. M. Eales, Esq., 
District Judge of Benares, dated the 23rd January 1897. 


1897 

November 3. 



1897 


Brij Lai 
r. 

The 

Secretary 
of State 
for India 
in Council. 

1897 

November 10. 


110 the ikdiau law eepoets, [vol. xsu 

the present application. The sections upon which the learned 
Judge purported to act contain no words depriving him of juris- 
diction. We set aside the order of the Judge and return the appli- 
cation to be readmitted upon his file and dealt with according to 
law. The costs will be charged to the estate. 


FULL BENCH. 


Before Sir John Edge, Kt., Chief Justice, Mr. Justice Blair , Mr. Justice 
Banerji , Mr. Justice Burkitt and Mr. Justice Aikman. 

SRI GOPAL (Plaintiff) t>. PIRTHI SINGH and others (Defendants).* 
Civil Procedure Code, section 13, Explanation II — lies judicata— -Matter 
which might and ought to have been made ground of defence in a former 
suit — Mortgage — Prior and subsequent mortgagees. 

Meld that the holder of three prior mortgages over the same property, 
who, in answer to suits brought by the holders of other mortgages over that 
property of dates subsequent to his, had pleaded his rights under one only of 
the mortgages held by him, was barred by reason of Explanation II to section 
13 of the Code of Civil Procedure from afterwards bringing a suit for sale 
upon one of the remaining mortgages, which he might and ought to have 
pleaded as an answer pro tanto to the suits of the other mortgagees. Mahabir 
Prasad Singh v. Macnaghten (1), Kameswar Parshad v. Raj Kumari 
Rattan Kuar (2), Kailash Mondul v. Baroda Sundari Dasi (3), Sheosagar 
Singh v . Sita Ram Singh (4), and Mata Min Kasodhan v. Kazim Musain (5), 
referred to. 


The facts of this case are fully stated in the judgment of 
the Court. 

Munshi Ram Prasad and Babu Jogindro Nath Chaudhri, 
for the appellant. 

Messrs. Abdul Majid and Abdul Raoof, for the respondents. 

The judgment of the Court [Edge, C. J., Blair, Banerji, 
Burkitt and Airman, J. J.] was delivered by Edge, 0. J. : 

This is a suit for sale under section 88 of the Transfer of 
Property Act, 1882. The plaintiff is the representative of 


n* ~ Appeal No 1028 of 1894, from a decree of L. G. Evans, Esqr., 

District Judge of Aligarh, dated the 12th June 1894, confirming a decree of 
Babu Ganga Saran, Subordinate Judge of Aligarh, dated the 12th August 1893. 

(1) L. R 16 I. A 107 j s,o, L L. R., (3) I. L. R., 24 Calc., 711. 

m T J 6 n al pn 6 r i ( 4 ) L L * %-> 24 Calc* 616. 

(2) I* L. R* 20 Calc* 79. (6) I. l. R #> 13 All* 432. 
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one Ishur Das deceased. Ishur Das obtained three mortgages 
over the property in question. The first was made on the 21st 
of July 1S71, the second on the 7th of February 1874, and the 
third on the 16th of July 1S74. The present suit is brought 
on the mortgage of the 7th of February 1874. The mortgagors 
had also executed the following mortgages of this property, vir. 
a mortgage to Murli Singh and Sarnam Singh made on the 80th 
of August 1872, and a mortgage to Bhagwan Das on the 18th 
of August 1876. On the 11th of July 1SS3 Ishur Das brought 
a suit for sale on his mortgage of the 21st of July 1871, and 
on the 3rd of September 1883 he obtained a decree for sale. 
To that suit the other mortgagees were not parties. Under the 
decree in that suit 1 £ biswas were sold and were purchased by 
Ishur Das. Murli and* Sarnam brought a suit for sale on the 
15th of August 1883 on their mortgage of the 30th of August 
1872, and got a decree on the 13th of December 1883. The 
other mortgagees v ere not made parties to that suit. In execu- 
tion of that decree 1£ biswas were sold, and were purchased by 
Murli and Sarnam, On the 2/th of July 1888, Ishur Das 
being dead, his representatives brought a suit for sale on Ishur 
Das’ mortgage of the 16th of July 1874. They obtained a 
decree for sale on the 26th of September 1SS8. The other mort- 
gagees were not made parties to that suit. In execution of that 
decree 1 biswa 7\ biswansis were sold and were purchased by 
Bechai Lai, one of the defendants to this suit. On the 18th of 
August 1888 Sri Bam, the then representative of Bhagwan 
Das, the holder of the fifth mortgage, brought a suit for sale on 
Bhagwan Das’ mortgage of the 18th of August 1876, and made 
the representatives of Ishur Das parties to that suit. The representa- 
tives of Ishur Das pleaded their rights under the mortgagein favour 
of Ishur Das of the 21st of July 1871, but made no mention 
of the mortgage of the 7th of February 1874, nor did they 
raise any question as to their rights under that mortgage. In 
that suit Sri Bam, on the 19th of December 1889, obtained a 
decree for sale, subject to his redeeming Ishur Das’ mortgage of 
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the 21st of July 1 871. Sri Ram is dead and Musawmat Janki, his 
representative, is one of the defendants to this suit. Murli Singh 
and Sarnam Singh are also defendants. The other defendants 
not already mentioned are the representatives of the mortgagors. 
On the 24th of September 1888 Murli and Sarnam brought a 
suit for redemption under section 92 of the Transfer of Property 
Act, 1882, against Ishur Das' representatives in respect of the 
1L biswas which they had purchased in execution of the decree 
of the 13th of December 1883. On the 25th of July 1689 
Murli and Sarnam got a decree for redemption on payment of 
the proportionate amount due to Ishur Das’ representatives in 
respect of the sale of the 1£ biswas under the mortgage of the 
21st of July 1871. In that suit the representatives of Ishur 
Das did not plead their rights under the mortgage of the 7th 
of February 1874. 

The first Court dismissed this suit. The plaintiff appealed, 
and the Court of first appeal dismissed the appeal, holding that 
the suit was barred by the operation of section 43 of the Code 
of Civil Procedure and also by the operation of section 13 of 
that Code, From that decree this appeal has been brought. 

The contention as to the application of section 43 of the 
Code of Civil Procedure is that Ishur Das when he brought 
his suit on the 11th of July 1883, on the mortgage of the 21st of 
July 1871, should have also claimed to sell the mortgaged pro- 
perty under the mortgages of the 7th of February 1874 and the 
16th of July 1874, We do not think it necessary to express any 
opinion upon that question further than this, that we are not 
prepared to endorse the decision of the Court of first appeal 
so far as it applied section 43 to this case. 

The real point upon which, in our opinion, this case turns is 
whether or not section 13 of the Code of Civil Procedure 
applies. It is quite certain that in order to make section 13 
applicable it is not necessary that the matter of the subsequent 
suit should have been heard or have been finally decided by a 
competent Court in the former suit, when the case is one to 
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which Explanation II applies. Indeed Explanation II to section 
13 of the Code would be meaningless if it were necessary in a 
case which was covered by it that the matter should have been 
heard and finally decided m the previous suit Their Lordships of 
the Privy Council in Mohabir Par shad v. Mncnaghten (1) 
applied action 13 of the Code of Civil Procedure w 1 1 ere the matter 
raided in the second suit had not beeu directly or indirectly raised; 
heard or decided in the previous suit. In that case they held 
that the matter of the second suit was matter which ought to 
have been made ground of defence in the former suit between 
the same parties ; and that the appellants before them ; who were 
defendants in the former suit, were barred from insisting on it 
“ exception e rei judicata P. In Kamesiuar Parshad v. Raj 
Kumavi Rattan Koer ( 2 ) their Lordships took the same 
view of section 13 and of the effect of Explanation II to that 
section. In referring to the matter to which it was sought to 
apply the doctrine of res judicata, their Lordships say 
(at page *5 ): — - (t That it might have been made a ground of attack 
is uleai. That it ought to have been, appears to their Lordships 
to depend upon the particular facts of each case. Where matters 
are so dissimilar that their union might lead to confusion, the 
construction of the word ‘ought* would become important; in 
this ease the matters were the same. It was only an alternative 
way of seeking to impose a liability upon Run Bahadur, and it 
appears to their Lordships that the matter ought to have beeu 
made a ground of attack in the former suit, and therefore that 
it should be deemed to be a matter directly and substantially 
m issue in the former suit and is res judicata P 

That decision also shows that it is not necessary for the 
application of section 13, when Explanation II applies, that 
the matter in question should have been heard and finally 
decided in the previous suit. The decisions to which we have 
referred appear to us to be inconsistent with the decision in 
Kailash Mondul v. Baroda Sundari Pasi (3). We do not 

(1) L. R. 16 I A , 107, s o., I. L. R. (2) I, L. R., 20 Calc., 79 e 
16 Calc., 682 (3) I. L R., 24 Calc., 711. 
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consider that their Lordships intended to depart in Sheosagar 
Singh v, Sitaram Singh (2) from rhe interpretation of section 
13 of the Code of Civil Procedure which they had adopted in 
the two cases before their Lordships to whhh we have referred. 
In the last mentioned case in I. L. R., 24 Calc , 610, their 
Lordships had not to consider the effect of Explanation II. 

As we have said; Sri Ram on the 18th of August brought 
a suit for sale on Bhagwan Das 7 mortgage of the 18th of August 
1 876. That mortgage w r as the last mortgage of the series. All the 
other mortgages had priority : consequently the holders of the 
prior mortgages were entitled to plead their mortgages as a bar 
to a decree for sale without prior redemption of their mortgages. 
Row the representatives of Ishur Das pleaded one only of their 
mortgages; viz, that of the 21st of July 1871. They might 
have pleaded the mortgage now in suit; viz . that of the 7th 
of Februaiy 1874. If they bad pleaded that mortgage; Sri 
Ram could only have obtained a decree for sale subject; before 
the decree became operative to effect a sale; 10 Ids redeeming not 
only the mortgage of the 21st of July 1871; but that of the 7th of 
February 1874. It was held by this Court in Full Bench in 
Mata Din Kasodhan v. Kazim Husain (3) that a decree for sale 
under the Transfer of Properly Act is a decree for sale of the 
mortgaged property, and that a decree for sale under that Act 
cannot be made for sale of property u subject to a mortgage. 77 
Before the passing of the Transfer of Property Act decrees for 
sale were made of all sorts of interests in properties mortgaged. 
Properties were sold subject to one, two, three, four and six 
mortgages. Persons interested were not made parties to the 
suits, and endless litigation was the result. One reason for the 
passing of the Transfer of Property Act was to strike at the 
shameful abuses which had arisen by reason of the procedure 
kllowed by some of the Courts in the enforcement of mortgages, 
procedure which often only benefited the legal profession — no 
doubt a very deserving body of men — and ended in the ruin 
(1) I. L. R.. 24 Calc., 610 (2) I. L. R., 13 All , 432. 
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of the unfortunate mortgagor, if not of one or more of 
the mortg >gees. In order to strike at that syAeoi section >Sj 
of the Transfer of Property Act was i itroduced to bring all 
persons interested Flora the Court in one suit, so that their 
rights might be dealt with and disposed of. Tne causes which 
led to the passing of that se tio i aid of ot’-er seuio is of the 
Transfer of Property Act are fully explained in Mata Pin 
Kasodhan v. Kaz% ni Husain (1), Janki Prasad v. Kishen 
Pat (2) , and Bhawani Prasai v. Kalla (3). In our opinion 
not only might the representatives of Ishur Dis have pleaded 
their mortgage of the 7th of February 1874, but they ought 
to have done so, and if they had done so, no decree for sale 
could have been made without these r.ghrs being proto ted by 
the decree. They not having daue whit they might and ought , 
to have done as an answer pro tar* to to tne suit of Sri Earn, we 
are of opinion that section 13 of the Code of Civil Procedure 
applies and that the present suit for sde is barred. A decree for 
sale as against Murli and Sarnam would be useless, for the pro- 
perty could not legally be sold so long as theie was no light to -> 11 
as against Musammat Janki, the representative of Bhagwan Dus. 

For the above reasons wo dismiss this appeal with costc. 

Appeal dismissed . 

APPELLATE CIVIL* 


Before Mr. Justice AiTcman, 

POKHPAL SINGH (Dettcvda^t) v. BISHAN SINGH (Plainti**).-* 

Act No XF of 1 S77 (Indian Limitation Act) Sob n. Arts . 144, 148 — Limi- 
tation — Mortgage— Suit bg a mortgagor for recovery of possession from 
a mortgagee bolding over after expiry of the term of a usufructuary 
mortgage , 

When u mortgagee in possession under a usufructuary mortgage, holds over 
after the time limited in the mortgage deed for surrender of the property, his 


* Second Appeal No 802 of 1896 from a decree of Laid Piari Lai, Officiating 
District Judge ot Mainpuri, dated the 23rd July 1S96, confirming a decree of 
Maulvi Muhammad Mazhar Husain Khan, Subordinate Judge of Mainpuri, dated 
the 13th J une 1895. 

(1) I, L. R.. 33 All , 432. (2) I. L. R , 16 All., 475, 

(3) I. L. R., 17 AIL, 537, at p. 559. 
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possession dots not, by that fact alone, become adverse to the mortgagor, who 
" still has a period of sixty yeais within which to sue for recovery of possession. 

Juggurnath Sahoo v. Sgud Shah Mahomed Hotsem (1) referred to. 

Iisr ibis case tbe plaintiff mortgaged to the defendant by a 
usufructuary mortgage certain zamlnddri property on the 4th of 
July 1873. The conditions of the mortgage were that the 
defendant should return the mortgaged property to the plaintiff 
on the expiration of four and a half years, the profits during that 
period being taken to discharge the mortgage debt and interest. 
The defendant, instead of returning the property, remained in 
possession. On the 27th of February 1895 the plaintiff brought 
his suit for possession and for mesne profits. 

The Court of first instance (Subordinate Judge of Mainpuri) 
decreed the claim. On appeal by the defendant the lover 
appellate Court (Officiating District Judge of Mainpuri) dismissed 
the appeal, holding that the possession of the defendant was not 
adverse and that the suit was governed by the limitation 
prescribed by Article 148 of the second schedule to Act No. XV 
of 1877. 

The defendant appealed to the High Court. 

Mr. R. Malcomson (for whom Babu Satya Chanclra 
Mulcerji) for the appellant. 

Pandit Sundar Lai for the resjoondenh 

Airman, J.* — Bishan Singh, the plaintiff in the suit out of 
which this appeal arises, executed, in favour of the defendant 
Pokhpal Singh, a deed of usufructuary mortgage on the 4th of 
July 1873. The terms of the mortgage were that the mortgagee 
was to remain in possession of the property for four and a half 
years and surrender it at the expiry of that term, the usufruct for 
that period being held to discharge both the principal and the 
interest of the loan which was given. The period expired in 1878, 
but the mortgagee continued in possession of the property. Oh 
the 27th of February 1895, the mortgagor brought the present 
suit to recover possession of the mortgaged property. He got a 
decree from the Subordinate Judge, which was confirmed on appeal 

(1) 14 B. L. K„ SS9. 
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by the District Judge, The defendant comes here in second 
appeal contending that plaintiff’s suit is barrel by limitation. It 
is argued that as soon a=? the term of four and a half years expired 
the possession of the defendant became adverse, and that the suit 
is barred by the limitation provided in Article 144 of the second 
schedule "f the Limitation Act, 1877. That article can only 
apply if a suit like the present is nowhere specially provided for 
in the schedule. .Reliance is placed on the decision of this Coui*t 
in Gobardhan v. Sujan (1), 

In my opinion the appeal must fail. The lower Courts were, 
I hold, right in thinking that this suit is one under Article 148 of 
the schedtde, namely, a tint against a mortgagee to recover posses- 
sion of immovable property mortgaged, a suit for whuh a period 
of sixty years is allowed, reckoning fropi the time when the right 
to recover possession accrued. The circumstances of the case cited 
differ from those in the present case, inasmuch as there the suit 
was one between co-mortgagor,- and could not therefore fall under 
Article 148. In the else of Juaurnaih Sahoo v. fiywd Shah 
Mahomed H ossein (2; their Lordships of the Privy Council 
observe, at page 391 of the repoi t “ The law, v isely or unwisely, 
has given to mortgagors the long period of sixty years within 
which to bring their suit, and no Court of Justice would be 
justified in diminishing that period on the ground of the laches of 
a party in the prosecution of his rights” The mere fact that the 
mortgagee held on in possesion of the mortgaged property after 
he ought to have given it up, would nol alter the character of the 
suit, which is clearly one between mortgagor and mortgagee 
and falling within the terms of Article 148. For the above 
reasons I am opinion that this appeal must fail, and I dismiss it 
with costs. 


Appeal dismissed. 

(2) 14 B. L, Ii., 386, 
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(1) Weekly Notes, 1894, p. 72. 
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gy Before Mr Justice Knox and Mr, Justice JBanerji, 

November 13. SHUJA ALI KHAN (Judgment-debtob) v. RAM KHAR (Deceee- 

* holdee).* 

Civil Procedure Code , section 596 — Appeal to Her Majesty m Council — 
Substantial question of law — Succession certificate not produced at 
the proper time — Act Mo. VII of 18S9 (Succession Certificate Aet)< 
section 4« 

The representative of a decree-holder applied for execution of the decree 
without producing before the Court a certificate of succession as required by 
Act No. VII of 1889, section 4. The Court to which the application was made 
granted execution The judgment-debtor appealed to the High Court, by which 
the order of the lower Comt was sustained upon production before it (the 
High Court) of the necessary ceitifieite of succession. Meld that an objection 
that the said application for execution was improperly granted by leason of 
the non-production of the succession certificate before the lower Couit did 
not raise a “substantial question of law ,J within the meaning of section 
596 of the Code of Civil Procedure, so as to warrant the High Court in 
gi anting leave to appeal to Her Ala jesty in Council 

This was an application for leave to appeal to Her Majesty in 
Council from a decree of tlie High Court passed in an appeal 
under section 10 of the Letters Patent from the judgment of a 
single Judge of the Court. The opposite party obtained a decree 
against the appli *ant on the 2Sfch of June 1878 lor Rs. 16,477. 
Application wms mado to the Subordinate Judge of Moradabad for 
execution of that decree on the 4th of August 1890, v ; hich appli- 
cation w’as allowed. Against the order allowing that application 
an appeal was presented to the High Court. The appeal was 
dismissed by a single Judge on the 6th of January 1896, and 
a further appeal under section 10 of the Letters Patent was 
dismissed by a Division Bench of the Court on the 21st of 
January 1897, 

The grounds of appeal as set forth in the application under 
section 598 of the Code of Civil Procedure were as follows: — 

(1) Because the respondent’s application for execution of 
decree was not entertainable, inasmuch as it was not 
accompanied by a succession certificate as required by 
section 4 of Act Ho. YII of 1887 (Succession Certificate 
Act). 



ALLAHABAD SERIES. 


119 


VOL. XX.] 


(2) Because all the proceedings relating to the execution of 
decree are manifestly opposed to the express 
provisions of section 4, clause 6, of Act No . VII of 
1889 They are null and void. 

;8) Be' nuse such an appii atio 1 as filed by the respondent 
is of no effect nd crnno! be considered by the Court. 

{4} Because toe decree sought to be executed is therefore 
barred by limitation. 

Babi, Jogstid^o A aih Chawlkri for the applicant. 

Kxox ad Baxer.tx, JJ- -This h an application for leave 
lo appeal ffi Her M .jesty in Council. The -ubject-matter of 
it# appeal is valued above ten thousand rupees, but, as the 
de ree appealed from affirmed the decision of Hie Court imme- 
ill :ely below, we have to before granting the certificate 
th it the appeal, if admitted, would involve some substantial 
question of 1 nv. The grounds set out in the application 
do u idorbtedly involve questions of law, but in our opinion 
the questions raised are not substantial questions of law. 
'Hie question briefly put is whether this Court was right 
in affirming a decision of the Court below which granted execu- 
tion without the production of a succession certificate, upon its 
being shown to this Court that such succession certificate had 
been obtained by the decree-holder before the order appealed 
fiom had been passed, and upon the certificate being produced 
in this Court before the appeal was determined. The objection 
of non-production of the certificate, though raised in the Court 
below, w i% 3 not pressed before l hat Court, and the reason to 
our mind A obvious : the judgment-debtor knew of the existence 
of the certificate and saw no advantage in sustaining an objection 
which would at once be removed and would only lead to 
im evssary delay. In his appeal to t-us Court again the judg- 
ment-debtor, the present applicant, did not raise the objection, 
and no doubt for the same reason. Whatever irregularity there 
was in the Court below was not an irregularity affecting the 
merits or jurisdiction of the Court to entertain the application 

17 
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for execution. It was cured by the production in the Court of 
the certificate which had already been obtained. No objection 
could have been taken if this Court in dealing with the appeal 
had set aside the order appealed from and directed the Court 
below to cause the production of the succession certificate and 
proceed to execution after the said production. Such a course 
would have been harassing, and needlessly harassing, both to the 
judgment-debtor and the judgment-creditor, and Ntould have 
been a pure sacrifice to the observance of technicalities in pro- 
ceedings. We hold that no substantial question of law is 
involved. We dismiss the application with costs. 

Application dismissed . 


Before Mr . Justice Banerji and Mr. Justice AiJcman . 

GOSWAMI RANCHOR LALJI (Pbaintiff) ®. SRI GIRDHARIJI 
(Defendant.)* 

Act No. XV of 1877 (Indian Limitation Act) Sch. II. Art 47 — Limita * 
tion — Criminal Procedure Code section 146 — Suit for possession of 
property attached by a Magistrate under section 146. 

Article 47 of the second schedule to Act No. XV of 1877 does not apply 
to a suit brought by one of the two claimants against the other to recover 
possession of property which has been attached by a Magistrate under the 
provisions of section 146 of the Code of Criminal Procedure. Chuj Mull v, 
JDijjfatee (1), and AJcilandammal v. Periasami Pillai (2) referred to 
To such a suit as above Government is not a necessary party. 

The facts of this sufficiently appear from judgement of the 
Court. 

Mr. D. N. Banerji , Babu Jogindro Nath Ghaudri , Pandit 
Sundar Lai and Babu Satya Chandra Mulcerj%, for the 
appellant. 

Messrs. T . Gonlan and B . E. 0’ Conor, for the respondent. 

Banerji and Airman, JJ. — The suit out of which this 
appeal has arisen was brought by the appellant to recover 

* Second Appeal No. 828 of 1895 from a decree of H. G. Pearse Esqr., 
District Judge of Agra, dated the 22nd June 1895, reversing a decree of Babu 
Durjan Lai, Munsif of Muttra, dated the 25th February 1895. 

(1) NOW. P., H. C. Rep., 1868, p. G5. (2) I. L. R., 1 Mad , 309. 
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possession of a piece of land and a house, together with the 
materials of the house and the trees standing on the land, by 
establishment of his right thereto. Disputes having arisen 
between the parties concerning the said property, proceed- 
ings were held by the Magistrate of Muttra under Chapter 
XII of the Code of Criminal Procedure, 1882. The 
Magistrate, being unable to satisfy himself as to which of 
the parties was in actual possession, made an order under section 
146 of that Code for the attachment of the property. This order 
was passed on the 13th of September, 1887. The presenLsuit 
was instituted on the 7th of September 1893. The Court of first 
instance decreed it, but the lower appellate Court dismissed 
it as barred by limitation. The only question which we have 
to determine in this appeal, therefore, is whether the suit was 
brought after the expiry of the period of limitation prescribed 
for it. 

The learned Judge of the Court of first appeal was of opinion 
that, as the Government was not made a party to the suit, it 
could only be deemed to be one for a declaratory decree merely, 
and, applying Art. 120 of the second schedule of the Indian 
Limitation Act, 1877, held the claim to be time barred. 

It is conceded by Mr. Gonlan , the learned counsel for the 
respondent, that this view of the Court below is erroneous. It has, 
in our opinion, been rightly contended that the applicability of 
the law of limitation depends upon the frame of the suit as 
brought, and not upon the form in which it should have been 
instituted. We are also of opinion that the Government was 
not a necessary party. By virtue of the order passed by the 
Magistrate under section 146 of the Code of Criminal Procedure, 
the property was to remain under attachment until a competent 
Civil Court had determined the rights of the parties thereto or 
the persons entitled to possession thereof. The object of the 
order is to prevent a breach of the peace, and the effect of it is 
to hold the property for the rightful owner until he has 
established his title. 
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Mr. Gonlan contends that the suit is governed by Art. 47 
" of Sell. II of Act No, XV of 1877, and that as it was brought 
after the lapse of three years from the date of the order passed under 
section 146 of the Code of Criminal Procedure, it is beyond 
time. 

Article 47 provides a limitation of three years for a suit “ by 
any person bound by an order respecting the possession of 
property made under the Code of Criminal Procedure Chap. XL 
* * or by any one claiming under such person, to recover the 

property comprised in such order.” Chapter XL of the Code of 
1872, corresponds to Chap. XII of the present Code An order 
under section 146 is an order made under Chap, XII. It is also an 
order binding on the parties to the proceeding in which it was 
made. Is it “an order respecting the possession of property?” 
For, if it is so, Art. 47 applies, and the present suit is barred be 
limitation. We are of opinion that an order m. de under section 146 
for the attachment of the property in dispute is not an order res- 
pecting the possession of such property. An order for attachment 
may be passed either when the Magistrate decides that none of 
the parties is in possession or when he is unable to decide winch 
of them is in possession. The order contemplated by Art. 47 
is, m our opinion, an order whereby one of the parties is adjudged 
to be in possession and is maintained m possession irntil evicted 
m due course of law, that is to say, an order which i 0 m favour 
of one of the parlies and adverse to tiw other. It could not have 
been the intention of the Legislature fad where th • Magistrate, 
by reason of hL inability to satisfy himself as to the possession of 
either of the parties, or by reason of iiis deciding ttut neither of 
them is in actual possessio i, attaches the property 1 j dispute, in 
order to prevent a breach of the peace, neither party would be 
entitled to get back the property unless lie instituted a suit 
withm three years from the date of tne order, and that m the 
event of neither of the parties bringing a suit within that period 
the property would be forfeited to Government. This would bo 
the result were we to hold that an order under section 146 is 
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governed by article 47. Our view is supported by the ruling of 
this Court in Ghujmull v. KhyraUe (1 , and of the Madras High 
Court in Ahila tidammcd v. Periasami Pillai (2). In the former 
case it was held that where the Magistrate fou d that neither of 
the parties at issue was in possession, and for that reason directed 
the attachment of the property, the order was not one respecting 
the possession of property to which the three years rule of 
limitation applied. In the latter case, a similar conclusion was 
arrived at i i respect of an order of attachment made by reason of 
the Magistrate’s inability to satisfy himself as to which of the 
parties was in possession. Those cases were decided, respectively 
under Act No. XI Y of 1859 and Act No. IX of 1871, the 
provisions of which in this respect were the same as those of 
article 47 of Schedule II of Act No. XV of 1877. Had the 
Legislature intended to lay down a different rule from that 
enunciated in the two rulings referred to above, Article 47 would 
have been worded in terms different from the corresponding 
provisions of the Acts of 1859 and 1871. 

It may lie that an order under section 147 of the Code of 
Criminal Procedure is intended to be governed by article 47 and 
that may be the reason why that article was not in express terms 
limited to orders under section 145. We, however, do not 
decide the point. In our opinion article 47 does not apply to 
an order under section 146, and we hold that the claim is not 
barred by the provisions of that article Tiie article appli- 
cable is either 142 or 144. 

We allow the appeal with costs, and, setting aside the decree 
below, remand the ease to the lower appellate Court, under 
section 562 of the Code of Civil Procedure for trial on the 
merits. 

Appeal decreed and cause remanaed . 

(1) N.-W. P., H. C. Rep., 1868, p. 65. (2) I. L. R„ 1 Mad, 300. 
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THE INDIAN LAW REPORTS, 

REVISIONAL CRIMINAL. 

Before Sir John Edge Kt , Chief Justice and Mr. Justice Burlcitt , 
GAURI SHANKAR «. MATA PRASAD • 

Act No. XIII of 1859 ( Fraudulent Breaches of Contract by Workmen ) 
Section 1 — Criminal Procedure Code Section S3 — Warrant. 

Held that section 83 of the Code of Criminal Procedure is applicable to 
warrants issued under Act No XIII of 1859. Queen Empress v, Kattayan (1) 
followed. 

This was a reference made under section 438 of the Code of 
Criminal Procedure by the District Magistrate of Mirzapur. 
The complainant applied for warrants under section 1 of Act 
No. XII of 1859, for the arrest of men to whom he had advanced 
money for shellac operations, and who were at the time of his 
so applying resident in Ranchi in the Bengal Presidency. The 
Magistrate, being in doubt as to whether such warrants could 
be sent under section 83 of the Code of Criminal Procedure 
for execution to a Magistrate outside his jurisdiction, made this 
reference. The following order was passed: — 

Edge, C. J. and Burkitt, J.— — We hold the same opinion 
as that expressed by the High Court at Madras on a similar 
reference in Queen Empress v. Kattayan (1). Section 83 of 
the Code of Criminal Procedure is in our opinion applicable to 
warrants issued under the provisions of Act No. XIII of 1859. 

APPELLATE CIVIL. 

Before Mr. Justice Blair and Mr. Justice Aikman. 

FAZAL HU SEN (Decebe-holdee) v . RAJ BAHADUR (OBJECTOE).f 
Act , No. XV of 1877 ( Indian Limitation Act ) Sch. II, Art. 179 — Execution 
of decree— Limitation- Starting point of limitation where appeal has 
abated . 

Meld that the order of an appellate Court abating an appeal, because no 
representative of the appellant was on the record, was not the u final order or 

* Criminal Revision No 597 of 1897. 

t Second Appeal No. 804 of 1895 from a decree of Babu Jai Lai, officiating 
Subordinate Judge of Farrukhabad, dated the 5th April 1895, modifying a decree 
of Khan Zada Muhammad Musharraf Ali Khan, Munsif of Kayamranj, dated 
the 2nd June 1894. 


(1) I. L. R., 20 Mad., 286. 
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decree of the appellate Court” within the meaning of clauee 2, article 179 of the 
Second Schedule to the Indian Limitation Act, 1877, but that limitation would 
run from the date of the original decree. 

The facts of this case are as follows : — 

Niaz Begam and Gul Begam brought a suit for redemption 
of mortgage and for mesne profits against Hazar Mir Khan, 
Bahadur Ali Khan and Rar Dyal in the Court of the Munsif 
of Farrukhabad. On the 24th of December 1889 the Munsif 
gave a decree for redemption of a certain area of muafi land as 
against Hazar Mir Khan and Bahadur Ali Khan and for 
redemption of a certain area of resumed land as against all three 
defendants. From this decree the plaintiffs appealed, and each of 
the defendants also appealed separately. The plaintiffs* appeal 
as against Har Dyal and Har DyaPs appeal abated, Har Dyal 
having died, and no representative having been brought on to 
the record in his place. On the 16th of February 1894, that is 
more* than three years from the date of the original decree, 
though less than that period from the date of the order abating 
the appeals by and against Har Dyal, Fazal Husain, the repre- 
sentative of the decree holder, applied for execution of the decree 
as against one Raj Bahadur the representative of Har Dyal. 
Raj Bahadur objected to the execution of the decree on the ground 
that it was barred by limitation, the period of limitation running 
in this case from the date of the original decree of the Munsif. 

The Munsif and the Subordinate Judge in appeal both dealt 
with the objection on grounds relating to the decrees in the 
appeals of the two other defendants whose appeals were decided 
on the 13th of April 1891. The Subordinate Judge allowed the 
objection of Har DyaPs representative so far as it related to 
possession of the resumed land. The decree-holder appealed to 
the High Court. 

Babu Ratan Ghand , for the appellant. 

Pandit Madan Mohan Malaviya , for the respondent. 

Blaie and Aikman, JJ: — The appellant is a decree-holder 
seeking to execute his decree against the interest of one Har Dyal. 
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Har Dyal was one of three persons against whom a Munsif s judg- 
ment and deorce were passed. Appeals by him and against him 
were instituted, and by reason of his deMh and the failure to put 
upon the record his representatives the eppesls abated, The claim 
of the decree-holder is that he is in time in taking proceedings. 
The decree-holder claims to execute within three years from the 
date of thai order of abatement. The decree of the Munsif is of 
a date beyond the three years’ period. It appears to us that the 
appellant has no ground for that contention. According to Art. 
179, the starting point for limitation is from the date of the decree 
m or order of the Civil Court. It is the decree of the Munsif which 
he now seeks to execute : he contends, however, that clause 2 of 
of column 3 of Art. 179 applies ; the words are “ where there has 
been an appeal, the date of the final order or decree of the Appel- 
late Court.” R is manifest to us that an order by which an appeal 
abates is not the final decree or order contemplated by that clause; 
it cannot be executed, and the only extant decree after the making 
of such an order is the original decree of the Munsif. The appli- 
cation is admittedly presented more than throe years after the date 
of the Munsif Is decree. This appeal is dismissed with costs. 

Avpecd dismissed . 
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Before Sir John Edge, Kt , Chief Justice and Mr. Justice JBurTcitt. 
QUEEN -EMPRESS t>. BEER.* 

Act No. VI of 1882 ( Indian Companies Act) sections 55, 5G — Company — 
Register of shareholders— Inspection ~ Ref usal to allow inspection of 
register of shareholders. * 

Where a person who is entitled under the provisions of section 55 of the 
Indian Companies Act, 1882, to obtain inspection of the register of share-holders 
of a Company applies for inspection during business hours and not at a time 
when inspectio i is prohibited, oither under section 5G or by reason of any rules 
framed by the Company under section 55, such inspection must be granted, and 
even a temporary refusal, based upon grounds of convenience to the Company’s 
business, will render a dnector responsible for such refusal liable to the penalty 
provided for by section 55. 


* Criminal Appeal No. 1117 of 1897. 
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The facts of this case are fully stated in the judgment of the 
Court. 

The Government Advocate (Air E. Ghamur) for the Crown, 

Messrs. D. N* Banerji and G. M. Alston for the respondent. 

Edge, C_ J. and BuRKiTr, J. — This is an aj3peal by the Local 
Government against an order of acquittal passed by the Joint 
Magistrate of Cawnpore. The respondent A. Beer was a director 
of the Muir Mills Company, Limited, Cawnpore. Mr. Beer was 
present at the registered office of the Company on the 18th 
of March last. He was presiding as chairman at a meeting of 
share-holders which was held that day. At the termination of 
the meeting of the share-holdei’3, Mr. McRobert, who was a 
share-holders of the Muir Mills Company, Limited, asked Mr. 
Beer if he (Mr. McRobert) could see the register of shareholders. 
Mr. Beer replied that it was not convenient that he should see 
the register. After a little Mr. Beer told Mr. McRobert that 
he could see the register next day. The ground given by Mr. 
Beer for not allowing Mr. McRobert to see the register when ho 
applied was that they were about to hold a directors 5 meeting* 
As Mr. McRobert was leaving the room he said:— a Then you 
refuse to let me sec the register ,5 ? Mr. Beer replied “ I do not 
refuse you; you can see the books to-morrow morning. 55 Mr. 
M .‘Robert went away. Liter on in the afternoon Mr. McRobert 
leeeived a letter from the Comp my informing him that the books 
would be open to Lis inspection at any hour up to 5 p. m. that 
day, or upon any dxy between the hours of 9 a. m. and 12 noon 
and 2 and 5 F . m. Mr. McRobeifc in his evidence said that Mr. 
Beer knew that he (McRobert ) w^s leaving Cawnpore. We do 
not think that tint affeds the question in the slightest degree, for 
we do not think that Mr. Beer intended absolutely to exclude 
Mr. M:Robert from a reasonable inspection of the books. Tin 
qucotioa is whether Mr. Beer has brought himself within section 
55 of the Indian Compares Act. Under section 55 every share- 
holder, without pivment, and every member of the public, on 
payment, is entitled to inspect the register of Members of the 
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Compam during business hours, except when the register is 
closed under section 56, and ct subject to such reasonable restric- 
tions as^llie Company in geneial meeting may impose/' The law 
wisely provides, however, that, where the Company does impost* 
restrictions, the books shall be open to inspection for at least two 
hours during the business hours of each business day. The section 
was introduced into the Act not onh for the pro'ection of the 
shareholders, but for the protection of tire public. Subject to the 
restrictions mentioned, it gives every share-holder an absolute 
right to inspect the register during business hours. If it be 
inconvenient for the carrying on the Company^ business that the 
register should be kept open for inspection for the whole day 
during business hour-, it is very easy for the share-holders in 
general meeting to put reasonable restrictions on the right of inspec- 
tion, and it appears to us that one such reasonable restriction would 
be that the register should not be open to inspection at any time 
when the directors of the ;Oompany should be in meeting 
assembled, always provided that on such days two hours within 
business hour* should be appointed for inspection of the registei. 
"We can weJl understand (hat it might have been exceeding! \ 
inconvenient for the directors, whilst their meeting was going on, 
to have inspection of the registers goiug on in another room. 
However, the shareholders in general meeting have not placed 
any restriction on the rigid of inspection. If this was a matter 
of reasonableness or of convenience, we should have come to the 
conclusion that Mr MoRobert was unreasonable, and that it was 
not convenient at the moment to grant inspection. However, 
he was strictly within his rights and he Avas entitled to inspection 
there and then, and Mr. Beer as a director made himself liable to 
a penalty under section 55 by reason of his authorising or 
permiting a refusal to Mr. MoRobert to inspect the registers 
when he applied for inspection. Companies and directors must 
coinply with the law. This seems to be the first case which has 
arisen in India on this point, and, although Mr, Beer acted 
illegally in refusing to give inspection to Mr, MoRobert when 
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ho asked for it, we do not think it is a case for imposing the 
full penalty. We find that Mr. Beer did authorize and permit a 
refusal of inspection of the register of members to Mr. McRobert 
during business hours on 18th March 1897, and that he was not 
justified in .so doing, and we convict him and fine him the sum of 
eight annas. It must be remembered that if any case comes 
before us of a wilful and obstructive refusal when the demand 
was a reasonable one, we shall impose the full penalty. 


APPELLATE CIVIL. 


Before Sir John Edge, Kt., Chief Justice and Mr . Justice Burhitt. 
ABDA BEGAM (Degree-holder) e. MUZAFFAR HUSEN KHAN (Judgment- 

debtor) * 

Civil Procedure Code , section 223— Execution of decree — Certificate of exe- 
cution — Jurisdiction of Court to ichich a decree is transferred for 
execution. 

Tlie Court to which a decree is seut for execution retains its jurisdiction to 
execute the deciee until the execution has been withdrawn from it, or until it 
has fully executed the decree and has certified that fact to the Court which sent 
the decree, or has executed it so far as that Court has been able to execute it 
within its jurisdiction and has certified that fact to* the Court which sent the 
decree, or until it has failed to execute the decree and has certified that fact to 
the Court which forwarded the decree. The mere striking o£E of an application 
for execution on the ground of informality in the application does not terminate 
the jurisdiction of the Court to execute the decree, nor render it n< cessary for 
the Court to send any certificate to the Court which forwarded the decree for 
execution. J . G. Pagram v. J . P. Wise (1) followed. 

The facts of this case sufficiently appear from the judgment of 
the Court. 

Pandit Baldeo Ram Rave , for the appellant. 

Pandit Moti Lai , for the respondent. 

Edge, 0. J, and Burkitt J. : — The appellant before us obtain- 
ed a decree for money in the Court of the Judicial Commissioner 
of Oudh. On the application of the decree-holder the decree was 

# First Appeal No. 1C of 1897 from an order of Rai Kishan Lai, Subordi- 
nate Judge of Cawnpore, dated the 5th December 1896. 

(1) 1 B. L. It., F. B. 91 
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sent to the District Judge of Cuwnpore for execution under sec- 
tion 223 of the Code of Civil Procedure. The District Judge 
transferred the case to the fine of the Subordinate Judge of Cawn- 
pore. Tae decree-holder applied to the Subordinate Judge for 
execution of the decree. The application was admitted and pro- 
perty was attached. Thereupon the judgment-debtor, who is res- 
pondent here, filed an ojeotiou to the execution of the decree on the 
ground that the application did not comply with sections 235 and 
237 of the Code of Civil Procedure. Tne application with the 
object iou came on for hearing, and the Subordinate Judge on the 
11th of April 1893, struck off the application on the ground that 
it did not comply with sections 235 and 237. Subsequently the 
Subordinate Judge certified to the Court at Lucknow that “ on 
the objection of the judgment -deb tor the application for execution 
was struck off. ;? Apparently on the very day when that certi- 
fied was sent the decree-holder applied agiin to the Subordinate 
Julge of Ciwnpore to have t Le decree executed. Her applicition 
was dismissed on the ground that the Subordinate Judge of Cawn- 
pore was uo longer seised of the case a ad was not u>s ojjioio. 
From that order of dismissal this appeal has been brought. 

The dismissal of the first applicition on the 11th of April 
1S06, was not a dismissal on the merits and was not a dismissal 
which precluded the decree-holder from applying again to the 
same Court for execution of her decree. The application was 
dismissed merely upon the ground of informalities in the appli- 
cation itself. It has been contended before us on behalf of the 
judgment-debtor th it the Subordinate Judge of Cawnpore ceased 
to have jurisdiction when he forwarded the certificate that the first 
application had been struck off. The grounds of that contention 
are that section 213 of the Code provides, amongst other things, 
that the Court u to which a decree is sent under this section for 
execution shall certify to the Court which passed it, the fact of 
such execution, or, where the former Court fails to execute the 
same, the circumstances attending such failure,” and it is contended 
that the certificate that the case had been struck off was a 
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certifying by the Subordinate Judge of Cawnpore, (mat his Court 
had failed to execute the decree within the meaning of section 223. 
Reference was made to clause (b) of section 224 for the purpose 
of showing that it was intended by the Legislature that the Court 
m which a decree was made should give information to the Court 
to which the decree was sent for execution as to the extent to 
which the decree had been executed, and as to the part of the de- 
crce which still remained unexecuted, and it is argued that similar 
information, when the decree had been sent to another Court, 
would be necessary for the Court which had sent the decree for its 
own guidance in case of further applications for execution of the 
decree. £t has been now decided by their Lordships of the Privy 
Council that two or more contemporaneous executions of the same 
decree may be validly held. What might be the result if there 
were two or more contemporaneous sales of the judgment-debtor’s 
property, say, one in Gorakhpur, another in Allahabad, and an- 
other in Meerut, each realizing the full amount due under the de- 
cree, is a matter with which we need not concern ourselves. What 
would become of the purchasers at these sales and what interest 
they would take, or how it could be arranged between the various 
Courts that the sales should uot be held contemporaneously are 
further matters with which we need not concern ourselves. 

For the appellant it is contended that the Subordinate Judge of 
Cawnpore must have jurisdiction to execute the decree until the 
decree had in fact been executed or until there had been an absolute 
failure to enforce execution of it. The following eases were cited 
in the argument : Rangili v. Riayat Husain (1), Gayadhar v. 
Hanuman (2), Buboria, Ahion Basee Kooer v. JoobRaj Singh 
(3) and J. G. Bagram v. J. P. Wise (4). 

In our opinion the Court to which a decree is sent for execution 
retains its jurisdiction to execute the decree until the execution has 
been withdrawn from it, or until it has fully executed the decree 
and has certified that fact to the Court which sent the decree, or 

(1) Weekly Notes, 1883, p. 247. (3) 23 W. R., C. R 225. 

(2) Weekly Notes, 1886, p. 31. (4) 1 B. L. R., F. B., 91. 
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has executed it so far as that Court has been able to execute it 
within its jurisdiction and has certified that fact to the Court 
which sent the decree, or until it has failed to execute the decree 
and has certified .that fact to the Court which sent the decree. 
Now the Legislature, when it used the words u fails to execrute” 
in section 223 of the Code, could not have meant that a 
Court; which merely strikes off an application on the ground of 
informality thereby fails to execute the decree. “ Fails ” must 
signify a failure after a serious and bond fide attempt by the Court 
to execute the decree. That paragraph in section 223 suggests to our 
minds that it may have originated in an attempt to assimilate as 
far as possible the practice in such cases in England where a decree- 
holder who has obtained his decree for money sues out a writ of 
fieri facias directed to the sheriff to levy on the goods of the judg- 
ment-debtor within his bailiwick, and the sheriff's return (to be a 
good one) must be, either that he has levied to the extent of the 
goods of the judgment-debtor within his bailiwick, or that there 
are no goods of the judgment-debtor within his bailiwick. In 
our opinion the Court of the Subordinate Judge of Cawnpore did 
not fail to execute the decree within the meaning of section 223; 
it merely struck off an application on the ground of informality. 
We further consider that the ease ;vas not a case in which the 
Subordinate Judge of Cawnpore was justified in sending any certi- 
ficate to the Court at Lucknow. Neither of the events had arisen 
which would have justified the Subordinate Judge in sending any 
certificate under section 223, for there was neither execution nor 
failure. The case of J. G. Bagram v. J \ P. W'hse , which was a 
Full Bench ruling of the Calcutta Court, is an authority to show 
that the Court to which a decree is sent has, even after striking off 
an application for execution, as here, still jurisdiction in the matter 
of the execution. It is true that the Full Beach ease was decided 
on section 284 of Act VIII of 1859, but in our opinion it is 
equally applicable to cases arising under the present Code of Civil 
Procedure. We have come to the conclusion that the Subordinate 
Judge wrongly declined jurisdiction when he had it. We set 
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aside the order dismissing the application out of which this appeal 
has arisen, and we remand the case under section 562 of the Code 
of Civil Procedure to the Court of the Subordinate Judge for the 
application to be restored to the file and to be disposed of accord- 
ing to law. The appellant will have her costs of this appeal. 

Appeal decreed and cause remanded . 


APPELLATE CRIMINAL 


Before Sir John Edge, Kt. 3 Chief Justice and Mr. Justice BurTcitt , 
QUEEN-EMPRESS v. MAIKU LAL and anotheb * 

Evidence — Confession— -Value to he attached to confession subsequently 

withdrawn. 

It does nGt necessarily follow, because a confession made by an accused 
person is subsequently retracted and there is little or no evidence on the record 
to support the confession, that therefore tho confession is to be rejected. 
The credibility of such a confession is in each case a matter to be decided by 
the Court according- to tho circumstances of each particular case, and if the 
Court is of opinion that such a confession is true, tho Court is hound to act, 
bo far as the person making it is concerned, upon such belief* Queen-Empress 
y. Mahalir (l) and Queen-Empress v. Bangi (2) referred to. 

In this case two men, Maiku Lai and Nathu, were tried for 
and convicted of the offence of dacoity under section 395 of the 
Indian Penal Code. Maiku Lai made a long and detailed con- 
fession before the committing Magistrate and there was also other 
evidence connecting him with the dacoity, Nathu made a similar 
confession before the District Magistrate In those confessions 
both men denied that any undue influence had been used to make 
them confess, and afterwards they admitted that none of the Police 
were in the room at the time when the coniess’ons were recorded. 
Before the Sessions Judge both confessions were retracted, but 
both the Judge and the assessors believed the confessions to have 
been voluntarily made and to be substantially accurate. Each 
accused in his confession implicated the other accused, and, as has 

* 

* Criminal Appeal No 1073 of 1897- 
fD T T, R IS 411 , 73 fp) T T, H 1C Mai , 29*> 
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been said, in the case of Maiku Lal there was other evidence 
against him. As against Nathu the only evidence ! i>. o-ni 
confession subsequently utro/Pd, and the similarly reii ^ red 01 • 
fossion of Maiku Lal. 

Kunwar Parmanand , for the appellants. 

The Government Advocate (Mr. E. Chamier), for the Crown. 

Edge, C. J. and Burkett, J. : — Maiku Lul and Nathu Lal 
have been sentenced to transportation for life under section 395 
of the Indian Penal Code As against Maiku there was his own 
circumstantial confession raid proof that some of the ai tides 
stolen in the dacoitv were found m his house. He is also impli- 
cated by the confession m .de by Nathu. As to Nathu Lal the 
case against him depends upon a statement made by him before 
the District Magistrate, w a which subsequently withdrawn, and 
further upon the fart that he is Burned as one of the dacoits in 
the confession made by Maiku. Ku invar Parmanand , for 
Nathu, has argued that inasmuch as Nathu’s confession was 
subsequently withdrawn, and as there is no evidence in the case 
against hum we should not accept the confession as sufficient ground 
for his conviction. Kunwar Parmanand has relied upon 
Queen- E m press v* Nahabir (1) and Queen- Empress v. Jiangi 
( 2 j. It appears to us that every case of this kind must be 
decided upon its own circumstances, and not upon the amount of 
credibility which was attached in other cases to confessions made. 
If a Judge believes that a confession unde by a prisoner, although 
subsequently withdrawal, contains a true account of that prisoner's 
connection with the crime, the Judge in our opinion is bound to 
act, so far as that prisoner is concerned, on that confession, which 
lie believes to be true. Courts frequently act, even in the most 
serious cases, on a simple plea of guilty, although in some cases it 
is posable that the person pleading guilty was not m fact con- 
nected with the ciitnj. Where a coufessio i is not supported bv 
the evidence of watne^seq a Judge must ex i mine very carefully to 
s‘»e whether It gives those details which indicare that it is a natural 
(L) I L R, 18 All, 56 (2)1 L R , 10 Mad , 205. 
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narrative of what look place ia the presence of the man making it 18l > 7 

and is not at variance with any evidence in the ease which is be- 

, . Quebn- 

lieved, and is not merely a p irrot-like repetirio i of a story put into Empbkss 

the man’s mouth. In the pivscnt ea^e the eoufes-ion is full of Maiztj’lal 
detail. It is very circumstantial, and bears on it, in our opinion, 
the impress of truth. There is nothing in the evidence to suggest 
that it was false in any particular, and it was made before a Dis- 
trict Magistrate who would take care, so far as he could, that no 
advantage was taken of the prisoner. Our belief in the truth of 
Nathu’s confession before the District Migistrate is not in the 
slightest affeMed by his subsequent retraction of it. In our 
opinion these men were guilty, and were rightly convicted. 

Although the daeoits had fire-arms with them, no personal injury 
seem- to have been done to any of the villagers or to the people of 
the house, and we thick that in this case we may alter the sentence 
to one often years’ rigorous imprisonment, and we do so accord- 
ingly. In other respects the appeals are dismissed. 


APPELLATE CIVIL. 1S97 

November 20. 

Before Mr. Justice Blair and Mr Justice AiJcmaa, 

KANDHIA LAL (Deiem> vm’) v. MUNA BIBI (Plaintiff). * 

Q-uardian and minor — Loans to a minor — Inquiries necessary to be made by 
lender Burden of proof 

A plaintiff wlio lias nd\anced money to relieve the necessities of a minor 
must make all reasonable inqunn-s as to the facts of such necessities, and having 1 
made such inquiries and reasonably entei taming a bond fide belief in the existence 
of such necessities he can advance his money m safety, even though the sum 
borrowed by the guaidiau upon the security of the minor’s estate ia not in point 
of fact used foi his uece-jsries or his benefit. On the other hand a plaintiJi who 
lends moiie^ without such mqume3 canuot fchereaftoi successfully have recouise 
to eke mm. i ’s estate for the satisfaction of the debt. Manuman Bershad 
Pandei / \ Balooee Munraj Kamo an (1) referred to. 


* Second Appeal No 910 of 1895 from a decree of C L, M. Ealos, Esq., 
District Judge of Benares, dated tbe 16th Apiil 1895, modifying a decree of Babu 
NU Madkab Boy, Subordinate Judge of Benares, dated the 13th December 1894, 

(1) 6 Moo. I, A., 393. 
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The facts of this case are fully stated in the judgment of the 
Court. 

Munshi Jwala Prasad (for whom Babu Durga Charan 
Banerji) for the appellant. 

Pandit Bandar Lai and Pandit Madan Mohan Malaviya } 
for the respondent. 

Blair and Airman JJ. — The plaintiff in this case is 
described by herself in the array of parties mentioned in the plaint 
as the widow of Babu Sohan, occupation money-lending. In this 
ease she alleges that she from time to time lent money to one 
Laehmin Kunvrar as guardian of her infant son Kandhia Lai, 
against whose estate she is now proceeding. Various sums of 
money so advanced at last amounted to an aggregate of over Rs. 
1,600; and for that sum upon the 5th of December 1889 the 
female defendant executed a bond, by which, in case of non- 
payment, the plaintiff was to be entitled to have recourse to the 
property of the defendant. From the contents of the bond 
it is manifest that the executing defendant represented that 
the advances so made had been required by the necessities of 
the estate of the minor defendant. On failure of payment the 
present suit was brought upon the bond, the mother, guardian 
of the infant defendant, being herself impleaded as a co-defend- 
ant. The allegations in the plaint upon which the claim is 
founded are that money was required for the payment of 
Government revenue due from the minor's zamfnd&ri pro- 
perty and for money necessarily expended in suits for pro- 
tection of the minor’s estate. The defendant minor denies 
his liability. He denies that he received benefit from the loan 
or loans, and alleges that his property was sufficient to meet 
all charges upon it without borrowing. He denies that Govern- 
ment revenue was due at the time of the making of the bond, and 
alleges that none was paid out of the money secured by it, nor 
■was there at that time need for money to carry on litigation. 
There was a further allegation, now immaterial, that Laehmin 
Kunwar had been induced by fraud to sign the instrument, The 
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Judge of the Court of first instance framed certain issues, three of 
which only are now material. They are : — 

(1) Was the minor benefited by the loan? 

(2) Are the necessities mentioned in the bond correct 0 

(3) Is the loan binding upon the minor? 

The Judge found all these issues in favour of the minor 
holding that there were no necessities and no expenditure for the 
benefit of the minor and that the loan was therefore not binding upon 
him. A decree was passed against the female defendant, who did 
not file' a statement of defence, and as against the minor defendant 
the suit was dismissed. In the lower appellate Court, the Jndo- e 
rightly laid the burden of proof upon the plaintiff appellant, but 
differed from the Subordinate Judge upon his finding that the 
plaintiff' had produced no evidence of legal necessity. He himself 
treated as evidence certain decrees produced to him in cases in 
which the minor was a litigant, and in which on appeal in this 
Court ho had been successful. These cases were also, he says, 
test cases upon which depended half of the minor’s zamlndfiri 
estate. He also takes as evidence of liability to pay the Govern- 
ment revenue certain unsuccessful applications made to the 
District Judge by the female defendant for leave to borrow money 
on the security of the minor’s estate. We do not acquiesce in the 
inference drawn by the Judge from these facts. But it is not 
upon that that our decision is grounded. There is manifestly no 
evidence before either Court that the plaintiff had made inquiry 
as to the necessities of the minor before advancing the money or 
moneys sought to be secured by the bond, nor was there really 
any evidence at all that such liabilities, had they existed, could 
not have been met out of the accumulations or current income of 
the minor’s estate. In the judgment of the Privy Council in 
Sanuman Pershad Pandey v. Babooee Munraj Kunwari (1) 
the law upon this subject is considered and laid down in much 
detail. It is there ruled that a plaintiff who has advanced money 
to relieve the necessities of a minor must make all reasonable 
(1) 6 Moo., I. A„ 398. 


1897 


Kandhia 

Lai 

«. 

MtTNA BlBI. 



13S 


THE INDIAN LAW BEPOETS, [vOL. XX. 


1897 

XjLNDITI A 

Lal 

v. 

ATtnO. Biet 


inquiries as to the facts of such necessities, and having made 
such inquiries and reasonably entertaining a bond fide belief in 
the existence of such necessities he can then advance his money in 
safety, even though the sum borrowed by the guardian upon the 
security of the minor’s estate is not, in point of tact, used for 
his necessities or his benefit. On the other hand, a plai tiff who 
lends money without such inquiries cannot thereafter successfully 
have recourse to the minor’s estate for the satisfaction of the debt. 


It is perhaps unfortunate, at all events it is curious, that the 
plaintiff money-lender should neither have alleged any reasonable 
inquiry made by herself before effecting the loan or loans, nor 
upon the hearing should have given any evidence of such inquiry. 
The lower appellate Court, which allowed the appeal of the 
plaintiff and decreed her suit against the minor defendant, did so 
without any finding that such inquiries had been made, and indeed 
the plaintiff had neglected to supply it with materials for doing 
so, nor does it appear even to have had before it, in explicit 
evidence upon the issues which it did try, direct proof that in 
fact the money borrowed was applied for the benefit of the minor 
and that there were necessities for borrowing it. 

We are asked by the plaintiff-respondent to refer to the Court 
below an issue as to whether leasonable inquiries had been made 
by the plaintiff. We do not think we ought to grant her that 
grace; she certainly is not entitled to it as a matter of law. This 
is a suit substantially by a money-lender against a mi <or, and it 
is not the practice of this Court, or Courts elsewhere, to step 
out of their way for the purpose of visiting upon a minor 
liabilities contracted during the period of Lis minority. We are 
therefore of opinion that the decree of the lower appellate Court 
is a decree based upon evidence which does not establish a right 
of suit on the part of the plaintiff as against the minor. We 
therefore, setting aside the decree of the lower appellate Court 
against the minor and restoring the decree of the Court of first 
instance, allow the appeal with costs. 


Appeal decreed* 
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Before Sir John ‘Edge, Kt. f Chief Justice and Mr, Justice ‘Burleiit, 
SADIQ HUSAIN (Objector) v. LALTA PRASAD aud axotheb (Decree* 

holders) * 

"Execution of decree — Restitution of benefit obtained under a decree which 
u reversed on appeal — 'Restitution sought by means of execution of 
appellate decree against a person not a party to the appeal— Civil 
Procedure Code, section 53 }. 

Held that appellants in the Privy Council who had, antecedently to filing 
tlieir appeal to Her Majesty in Council, paid to the assignee of the decree 
appealed agamst, which was for costs only, the amount then payable under 
that decree, could not, on succeeding in their appeal, obtain restitution, merely 
by virtue of and m execution of the order of Hi*r Majesty in Council, of the 
amount so paid, from the assignee when th it assignee bad beou no party to the 
appeal to Her Majesty in Council. Bhagwati Prasad v. Jamna Prasad (I) 
referred ro. 

Ox the 2ist July 18SS Lalta Prasad and Har Prasad obtained 
a decree for sale on a mortgage from the Coart of the Subordinate 
Judge of Bareilly against Aziz-ud-dii Ahmad and Hafiz-ud-din 
Ahmad. The defendants appealed, and on the 16th of March 
1891 the High Court set aside (he decree and dismissed the plain- 
tiffs’ suit with costs. The defendants assigned their decree for 
costs to one Sadiq Husain. On the 16th July 1S91 Sadiq Husain 
applied for execution of the decree assigned to him against the 
plaintiffs, and on the 23rd July 1S91 obtained payment of the 
amount of costs decreed. On the 24th July 1891 the plaintiffs 
applied to the High Court for leave to appeal to Her Majesty in 
Gouncil. Leave was granted, and ultimately, on the 5th of August 
1895, the Privy Council decreed the appeal and restored the decree 
of the Court of first instance in favour of the plaintiffs. The plain- 
tiffs did not make Sadiq Husain a p <rty to their appeal to the 
Privy Council. The decree of the Privy Council was in due 
course transmitted for execution to the Court of the Subordinate 
Judge of Bareilly, and thereupon, the plaintiffs filed in that Court 
an application for execution against the defendants and Sadiq 
Husain. In that application they prayed, as agai ist the defendants, 

* First Appeal No 15 of 1897 from an order of Babu Mudho Das, Subor- 
dinate Judge of Bareilly, dated the 12th December 1896. 

(1) I.L.B, 19 AH ,136. 
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for sale of the property charged in the decree, and* as against Sadiq 
Husain, for realization by attachment and sale of his property of 
the amount of costs realized by him in execution of the decree of 
the High Court of the 16th March 1891, together with certain 
interest. To this application Sadiq Husain filed objections, which 
were disallowed by the Subordinate Judge on the 12th of Decem- 
ber 1896. From the order disallowing his objections Sadiq 
Husain appealed to the High Court. 

Mr. A. E. Ryvca and Maulvi Ghulam Mujtaha, for the 
appellant. 

Mr. D. N. Banerji, for the resj^ondent. 

Edge, C. J. and Bukkitt, J. This appeal arises out of 
an application to the Subordinate Judge of Bareilly made in 
execution of a decree of Her Majesty in Council. In the suit 
in which that decree was passed the plaintiffs obtained from the 
Subordinate Judge of Bareilly a decree for sale on a mortgage 
with costs. On appeal this Court set aside the decree of the 
Subordinate Judge and dismissed the suit with costs. That 
decree of this Court, which w'as in favour of the defendants, was 
assigned by the defendants to Sadiq Husain, we presume for consi- 
deration. On the 16th of July 1891, Sadiq Husain applied under 
section 232 of the Code of Civil Procedure for execution of the 
decree which had been assigned to him for Rs. 4,820, the amount 
of the costs decreed by this Court in favour of the defendants. 
Of that application the plaintiffs had notice ; they were parties 
to it. Sadiq Husain obtained an order, and, in execution of the 
decree assigned to him, he obtained, on the 23rd of July 1891, 
payment of Rs. 4,820. On the 24th of July 1891, the plaintiffs 
in the suit applied to this Court for leave to appeal to Her 
Majesty in Council. The appeal lay as a matter of right. 
Leave was granted; aud finally the appeal came before Her 
Majesty in Council, with the result that the decree of this Court 
was set aside and the decree of the Subordinate Judge of Bareilly " 
was restored with costs. That order of Her Majesty in Council ' 
was communicated to this Court, and on the application of the 
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plaintiffs this Court transmitted that order to the Subordinate 
Judge of Bareilly for the execution of the same. After the 
arrival of the order of Her Majesty in Council in the Court of 
the Subordinate Judge of Bareilly , the plaintiffs in the suit 
presented an application to the Subordinate Judge asking for an 
order of restitution against Sadiq Husain in respect of the 
Rs. 4,820-13-0 already mentioned and for Its. 1,390-13-0, interest 
on that amount, making a total of Its. 6,211-10-0. Sadiq Husain 
was no party to -he appeal to Her Majesty in Council. 

From what we have c a!d it appears, as was the fact, that the 
plaintiffs had actually satisfied, by payment to Sadiq Husain, 
the decree for costs before they moved at all in the matter of 
appealing to Her Majesty in Council. They consequently had 
' full knowledge that Sadiq Husain was the assignee of that decree 
and that he was a person interested to maintain that decree in its 
integrity so far as costs were concerned. Notwithstanding that 
the plaintiffs know of Sadiq Husain's interest, they, filed their 
appeal to Her Majesty m Council and proceeded with that appeal 
without making Sadiq Husain a party to it When the appeal 
to Her Majesty in Council came on for hearing, the defendants, 
apparently through an oversight, were not represented, Sadiq 
Husain of course was not rapresontc 1, bei ig no party to the 
appeal, and the appoil to Her Majesty in Council was decreed in 
the absence, not only of the defendants but of the assignee of the 
decree. Sadiq Husain was not even made a party to the appli- 
cation to this Court to put the order of Her Majesty in Council 
into execution under section 610 of the Code of Civil Procedure. 
The decree of Her Majesty in Council was against the respondents 
to the appeal. Sadiq Husain was not a respondent. It was not 
until the order of Her Majesty in Council arrived in the Court 
of the Subordinate Judge of Bareilly, that the plaintiffs in the 
suit sought for any remedy whatsoever against Sadiq Husain. 
What they seek is an order under which Sadiq Husain's goods 
and his lands may be seized and sold, and the proceeds up to 
Rs. 6,211-10-0 be paid over to the plaintiffs. It is contended that 
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because the order of Her Majesty in Council ordered this Court 
to govern itself according to that order, this Court and the Court 
of the Subordinate Judge of Bareilly are bound to make Sadiq 
Husain by the process of the Court, i . e by execution had against 
his goods or lands, pay to the plaintiffs the amount they claim. 
It is admitted that section 583 of the Code of Civil Procedure 
does not apply to this case. It is obvious that that section does not 
apply. The decree under which the plaintiffs are seeking a 
benefit is an order of Her Majesty in Council, and not a decree 
passed under Chapter XLI of the Code of Civil Procedure. 
Further, section 583 only applies to parties to the proceedings 
in the suit and in the appeal, and does not apply to assignees of 
interests of the parties to the suit when those assignees have not 
been made parties to the suit or the appeal. Mr. Dwarlca Nath 
Banerji is unable to point out to us any section in the Code of 
Civil Procedure under which we could make an order which 
would justify the officer of the Court in seizing and selling in 
execution of the order of Her Majesty m Council, the goods or 
lands of a person who was no party to the appeal to Her Majesty 
in Council and who is not even either named or referred to in 
the order of Her Majesty in Council. Mr. Dwarlca Nath 
Banerji 7 s argument went as far as this, that this Court had not 
even discretion in the matter, that we were merely exercising 
ministerial functions, and that under the order of Her Majesty 
in Council we were bound to restore to the successful appellants the 
moneys they had paid to the assignee of the decree of this Court. 
According to that contention it would be immaterial whether 
Sadiq Husain could prove any matter of estoppel between him and 
these plaintiffs, as, for instance, that he had purchased the decree 
of this Court on the representation of the plaintiffs that they 
would not appeal. A somewhat similar case was before this 
Court last year, viz , Bhagwati Prasad v. Jamna Prasad (1). 
We have been referred to Rodger v. The Gomptoir d 7 Eseompte 
de Paris (2) and to Syud Bazayet Hossein v. Dooli Chand (3). 

(1) I. L. R., 19 All., 136. ( 2 ) L. R., 3 P. C. A., 466. 

(3) L. B., 5 I. A., 411. 
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In our opinion neither of these cases has any bearing on 
the one before us. If the plaintiffs had desired to obtain 
a remedy against Sadiq Husain through the medium of an order 
of Her Majesty in Council, they had ample notice of the assign- 
ment to him — they had actually paid him — and they could 
have made him a party to their appeal; but for reasons best 
known to themselves they did not do so. The plaintiff's are not 
asking to follow immovable property decreed to them in the 
appeal by order of Her Majesty in Council. They are asking 
to turn this decree against the defendants into a decree against 
Sadiq Husain, who was no party to the proceedings, and to put 
it into execution against his goods and his lands as if it had been 
a decree for money passed against him. In our opinion we have 
no jurisdiction to make any order for the execution of this order 
of Her Majesty in Council against Sadiq Husain. Equally in 
our opinion the Subordinate Judge had no jurisdiction to make 
the order which he made and which is now under appeal. 

We allow this appeal and dismiss the application to the 
Subordinate Judge against Sadiq Husain with costs in both 
Courts. 

Appeal decreed. 


APPELLATE CRIMINAL. 


Before Sir John Edge, Kt , Chief Justice and Mr. Justice Burfcitt. 
QUEEN-EMPRESS v.TULSHA* 

Act No. XLV of 2 SCO {Indian Benal Code), section 307 — -Attempt to 
murder — Intention — Knowledge of probable consequence of act — Pre- 
sumption. 

Where a woman of twenty years of ago was found to have administered 
datura to three members of her family, it was held that she must be presumed 
to have known that the administration of datura was likely to cause death, 
although she might not have administered it with that intention. 

The facts of this case sufficiently appear from the judgment 
of the Court. 
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Mr. U. K. Sorabji for the appellant. 

T3ie Government Advocate (Mr. E , Chaimer) for (lie Crown. 

Edge, C. J. and Buiucitt, J< — Musammat Tulsha has been 
convicted of the offence punishable under section 307 of the Indian 
Penal Code, and has been sentenced to transportation for life. 
She was a young woman of twenty or twenty-one years of age and 
was a widow, her husband having died before th aganna ceremony 
was performed. She had a lover named Tika Earn, who was of 
the same caste as herself. She was anxious to live with him, 
but her father and family were opposed to her taking that coarse, 
as in their cabte the marriage of widows was forbidden. 
Musammat Tulsha prepared the family meal, and of that meal 
her father her mother and her brother partook. They were 
afterwards seized with illness and exhibited symptoms of 
poisoning by datura. A native doctor was called in, who, 
recognizing what they were suffering from, refused to treat them 
and communicated with the police The police arrived that 
night. The three members of the family who were suffering were 
removed to the dispensary and ultimately recovered Musammat 
Tulsha was taken into custody, and she gave up a packet contain- 
ing thirty-one datura seeds. She made a statement before the 
Magistrate in which she admitted that she had administered datura 
to her father ner mother and her brother in tao food she had given. 
That statement was subsequently withdrawn, but, as it is entirely 
consistent with all the evidence in the case which wo believe, we 
accept that statement as true notwithstanding its withdraw al. In the 
Court of Session her relations, in order to shield her, tried to make 
out a different case, namely, that what taey were suffering from 
was the result of drinking bhang. We are quite satisfied that 
Musammat Tulsha administered datura to her father her mother 
and her brother. Mr. Sorabji , who appeared for her, has 
contended that there is nothing to suggest that she intended to 
commit murder, and that there is no evidence that she knew 
that datura when administered might cause death. It is probable 
that Musammat Tulsha did not intend to kill her parents and her 
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brother. No doubt she intended to incapacitate them for the time 
that she might fly with her lover. There is no evidence that she 
knew that datura when administered to a human being might <*ause 
death. ^ The same might have been said if she had administered 
arsenic or mix vomica. It appears to us that we must presume 1 
that people of her age have the ordinary knowledge of what the 
results may be of administering datura. It would be dangerous 
in tiie extreme to the public in this country it judges were to 
hold that it could not be presumed that a woman ot twenty years of 
age m an Indian village was not aware that death might be caused 
by the administration of datura. If we were to hold that such 
was the presumption, we fear that poisoning by datura would 
become more frequent than it is. In ou opinion Musammat 
Tulsha was properly convicted. It was a case to which the 
sentence of transportation applied, and that was the proper 
sentence to pass. As the Sessions Judge truly observes, this 
woman's act might have resulted in the deaths of three persons. 
We dismiss this appeal. 


APPELLATE CIVIL. 


Before Mr* Justice Blair and Mr. Justice Aikman. 

SULTAN MUHAMMAD KHAN (Defendant) v. SHEO PBASAD and another 

(Plaintiffs).* 

Arbitration — Submission to arbitration — Revocation of submission . 

A submission to arbitration once made cannot be revoked except for good 
cause. It cannot be 1 evoked at the mere will of one of the parties to it 
Restonjee Nussurwanjee v. ManocJcj ee Go (1) referred to 

This was an application under section 525 oi the Code of 
Civil Procedure to have an award tiled m Court and a decree 
passed in accordance therewith. The award was made ostensibly 
by one Chandar Sen, the clerk of a pleader, by name Raghubir 


+ Second Appeal No 455 ot 1805 from a decree of A M Markham, Esq , 
District Judge ot Meerut, dated the 19th January 1895, confirming adeciee ot 
Maulvi Shah Ahmad* ullah Subordinate Judge of Meerut, dated the 16th May 1893 

(1) 12 Moo. 1 A., HJ. 
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Saran, practising at Meerut, but with the advice and assistance 
of his master. The application was opposed on several grounds, 
amongst others, on the ground (hat the objector, having come 
to know that Raghubir Saran had originally been instructed by 
the other parties to the reference to file a suit against him in 
the matter do dt with by the award, had revoked his submission 
to arbitration. This objection was disallowed by the Court of 
first instance (Subordinate Judge of Meerut) which passed a decree 
in accordance with the award. The judgment debtor appealed, 
urging the same objections as he had urged in the first Court. 
The lower appellate Court (District Judge of Meerut) dis- 
missed the appeal. The objector thereupon appealed to the High 
Court. 

Pandit Moti Led and Maulvi Ghulam Mujtaba , for the 
appellant. 

Munshi Ram Prasad , for the respondent. 

Blair, J. — This is the appeal of an unsuccessful party to 
arbitration proceedings. The only point opened in second appeal is 
whether the award made was in point of law an award. It seems 
to me that the findings of tact by the learned Judge do amount 
to this, that the award is the expression of the mind and the will 
of the person who was nominated arbitrator. The award is of 
course signed by him. It might have been possible for objection 
to be taken to the arbitration proceedings upon the ground of the 
interference of the arbitrator’s master, a pleader, had not such 
interference taken place with the full assent of the present 
appellant. In the face of such consent on his part it would not 
be open to him to revoke his consent to the arbitration 
proceedings. It would not lie in his mouth to urge as good 
cause for such revocation anything done by the arbitrator in the 
course of the proceedings, if the tiling done was what he himself 
had assented to. I think the finding of the Judge that the 
award is the award of the arbitrator Chandcr Sen means, not 
only that he signed the award but that it was in the fullest legal 
sense his award, though the conclusions arrived at may have 
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been influenced by another person, who, by the consent of the 
parties, was an assisting party to the arbiir Aion proceedings. 
I see no reason to disturb the findings of the Judge I would 
dismiss the appeal with costs. 

Aikmax, J. — I am of the same opinion. Tim respondent 
applied under section 525 of the Code of Civil Pro ^dure to have 
an award filed in Court. The application was resisted by the 
appellant here, but the Court made an order against him under 
the provisions of section 526 of (he Code. On appeal tin* order 
was confirmed by the District Judge. In this second appeal it 
is urged that there was no valid award. Thai is the only ground 
upon which we could interfere. The ivf‘*rc*nce to arbitration 
shows that the parties appointed one Chander Sc i, the clerk of a 
pleader named B ibu Raghubir Saran, as arbitrator to dedde the 
matters in dispute between them The award on the face of 
it purports to have been made by the arbitrator chosen by the 
parties. It is, however, contended that the person who did really 
make the award was Chander Seifs mast it Raghubir Saran. It 
has been found bv the lower appellate Court that Chander Sen 
was selected by the parties on his mister Raghubir Saran 
promising to help him m every wav. That Oluinder Sen took 
more than a nominal part in the proceedings is dear from the 
evidence of Raghubir Saran, a w r it ness whom the Judge describes 
as absolutely above suspicion. Even if Oh inder Sen allowed 
himself to be unduly influenced by Raghubir Sirnn, that would not 
under the circumstances of this ease amount to misconduct, on his 
part and would not be a matter with which we could deal m 
appeal . 

The learned counsel for the appellant furl her contended that 
the award was invalid, inasmuch as Ins elienl hail revoked the 
submission to arbitration before the award was pronounced. The 
learned counsel wont so far as to mill end that a party who 
refers a question to arbitration can at his pleasure, and without 
any cause shown, withdraw from the submission at any time 
before the award has been given. On this point he referred 
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to Bussell fon the Power and Duty of an Arbitrator. This is a 
proposition to which I cannot assent. In the case of Pestonjee 
Nusxurwanjee v. MccnocJcjee Sc Go., (1) it was held by their 
Lordships of the Privy Council that “where parties had agreed to 
submit the inaPer m difference between i hem to the arbitration 
of one or more specified persons, no party to such agreement 
could revoke* the submission unless for good cause, and that 
a nmre arbitrary revocation of authority would not be per- 
mitted.” The learned counsel has entirely fade' 1 to show that 
any good cause existed which would have justified his client 
m withdrawing from the submission, if he withdrew at all, 
which is open to doubt. I think the lower appellate Court 
properly dismissed the appeal. 

By the Court — The order of the Court is that this appeal 
be dismissed with costs. 

Appeal dismissed . 


Before Mr. Justice Blair and Mr. Justice AiJcman. 
MUHAMMAD YUSUP ALT KHAN (Dependant) v DAL KUAR (Plaintiff).* 
Pre-emption — Wajib-ul-arz — Transfer to plaintiff pre-emptor after sale 
Hindu icidow in possession for widow’s estate 
Meld that the daughter of a Hindu widow to whom the widow had 
relinquished a share in a village, of which share she was in possession for a 
widow’s life ostate, was entitled to pre-emption in respect of a sale which had 
taken place in the village prior to the relinquishment made to her by her 
mother. Sheo Pfaram v. Mira (2) distinguished. 

This was a suit for pre-emption based on a wajib-ul-arz. 
One Puran Mai, a co-sharer in the village in which the land sold 
was situate, died on the 6th of December 1893 leaving a widow 
Kesar Kuar and a daughter Dal Ivuar. On the 22nd of January 
1894, one Jagannath sold to the defendant Muhammad Yusuf 
Ali Khan, who was a stranger, a share m the village in which 
Puran Mai had been a co-sharer. Subsequently to this sale 

* Second Appeal No 928 of 1895 lrom a decree of T C. Piggott, Esq , Addi- 
tional Judge of Aligarh, dated the 6th August 1895, continuing a decree of Babu 
Achal Behan Lai, Munsif of Etah, dated the 19th Maich 1895. 

(1) 12 Moo. I. A., 112. (2) I. L R., 7 AU., 536. 



ALLAHABAD SERIES. 


149 


VOL. XX.] 


Kesar Kuar relinquished in favour of her daughter Dal Kuar 
all her rights in the property which had been of Puran Mai in 
his life-time, and mutation of names was effected in favour of 
Dal Kuar on the 2nd of May 1S94. On the 21st of January 
1895 Dal Kuar brought a suit for pre-emption in respect of the 
sale to Muhammad Yusuf All Khan of the 22nd of January 1894. 
The plaintiff's claim was decreed by the Court of first instance 
(Munsif of Etah). The defendant vendee appealed; and his appeal 
was dismissed by the lower appellate Court (District Judge of 
Mainpuri). The defendant vendee thereupon appealed to the 
High Court. 

Maulvi Ghulam Mujtaba , for the appellant. 

The respondent was not represented. 

Blair J. (Airman, J. concurring) : — This is a pre-emption 
suit based upon the wajib-al-cirzes of two villages. The plaintiff 
is the daughter of one Puran Mai, and the title she alleges is that 
upon her father's death, the widowed mother, having become 
entitled to a life estate in the property, relinquished all her rights 
to the plaintiff, who thereupon entered into possession and was 
duly recorded as a co-sharer. 

The sale which constituted the cause of action took place on 
the 22nd of January 1894. Puran Mai died on the 6th of 
December 1893. The appellant represented by Mr. Mujtaba , 
disputes the right of the plaintiff lo pre-empt upon the ground 
that the voluntary relinquishment of the mother lo the daughter, 
after the completion of the sale, could not confer upon her any 
right of pre-emption, fu support of that contention Mr. Ghulam 
Mujtaba cited to us a Full Bench case, Sheo Narain v. Sira (1). 
That case is not on all fours with the case wc have to decide. It 
was a sale to a person other than a co-sharer, and the plaintiff 
who claimed to pre-empt was himself a stranger who had 
purchased a share in the village. The inconveniences which 
formed the basis of that decision are set forth in detail in the 
judgment, and no doubt formed a very substantial part of the 
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ratio decidendi . Differing from the present case in that very 
material respect, that case affords no guidance to us in a case 
where the person claiming to pre-empt is not a stranger who has 
acquired a share in the visage. There is another argument used 
in the judgment of Mr. Justice Mahmood to support the decision, 
the propriety of which I do not question, which appears to me to 
be based upon a misconception. It occurs in the following 
words: — a Now, if at the time of the sale the person who at that 
time owned the share purchased by the plaintiff had no objection 
to the sale, that sale gave rise to no cause of action, and nothing 
which happened afterwards could create one.” That observation 
leaves out of sight that there was ample time still for the original 
owner of the property, had he lived, to take objection ,* the period 
for such objection had not expired, and it seems to me impossible 
to say that the abstinence from objection for some portion, and a 
portion only, of that time raised any inference of the abandonment 
of a claim to pre-empt. It is settled law that a widow holding 
a life estate, and not holding possession of land in lien of 
maintenance, represents the estate in the fullest manner, and such 
plenary possession seems to me to carry with it the right to 

pre-empt. I find it difficult to conceive upon what principle 

applicable to pre-emptive rights, based not on Muhammadan Law 
but upon the wajib-ul-arz , which must be taken to bo the basis 
of the rights of the co-sharers, it would be possible to justify the 
exclusion of a co-sharer from pre-emption, to whom the widow's 
life estate has been relinquished, and who herself would have had 
plenary proprietary rights on the determination of the life estate. 
There seems to be no doubt that the widow had power to make 

a good and legal relinquishment. As I have already said, I 

cannot infer from the fact that the widow took no objection for 
some brief time before the relinquishment, that there was on her 
part an abandonment of pre-emptive rights. It, would seem upon 
general principles that the period within which t he pre-emptive 
rights can be exercised is not limited by a devolution of the estate 
from one co-sharer to another co-sharer. In the case of a 
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wanb-wl-arv I think the expression excluding such a right must be 
clear and imperative before I could find that so important an inci- 
dent of proprietary possession could be lost by such devolution. 
It is to be regretted that the respondent was not represented in the 
argument upon this appeal, but 3 feel no doubt that Mr. Mwjtaba 
has brought to bear upon the matter all cases which might help to 
guide the deeisioi of tho Bench. On the v hole I am of opinion 
that the Courts below were right in their decision. I would 
dismiss the appeal. 

By the Court. — T he appeal is dismissed; but without costs, as 
no one appeared for the respondent. 

Appea l dismissed . 
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Before Sir John Edge, Kb,, Chief Justice and Mr. Justice Burlcxtt . 

QUEEN- EM PRESS «>. MUHAMMAD ISMAIL KHAN * 

Act No, XLV of 1800 {Indian Penal Code) section 177 — False information — 
Police officer recording a false report 
Held that a Police officer at a police station, who, being as such officer 
bound to enter all loports brought to him of cognizable or non-cognizablo offences 
in the station diaiy, refused to outer a report made to him concerning the 
commission of an offence, and entered instoad in the diary a totally different and 
false report as that which wai. made to him, had thereby committed the 
offence punishable under section 177 of tho Indian Penal Code 

The fads of I his ease are fully stated in tho judgment of the 
Court. 

The Government Advocate ("Mr. E, Chami&r), tor the Crown, 

Mr. G Dillon , for the respondent. 

Edge, C. J. and Burkett, J. — Tins is an appeal brought by 
the Local Government against an order of the Sessions Judge of 
Farrukhabad acquitting Muhammad Ismail Khan of offences 
punishable under tedious 177 and 218 of the Indian Penal Code. 

On the 23rd of January last, Muhammad Ismail Khan was 
a head constable stationed at Kaimganj police station. It was 

* Criminal Appeal No. 143 of 1897. 
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his duty to enter all reports made at the station as to cognizable 
or non-eognizable offences, and to enter them in the station 
diary. On the evening of that day, whilst Muhammad Ismail 
Khan was on duty, Banwari Lai and Bansidhar with two other 
men, Balia and Udho, caine to the th&aa to make a report that 
Banwari Lai had been robbed on that evening of Rs. 454, which 
his servant Udho was carrying, and that the robbers who had 
made the attack had succeeded in carrying away the bag m which 
the money was and had escaped. 

Banwari Lai and his companions made their statement to 
Muhammad Ismail Khan and asked him to enter the report. 
Muhammad Ismail Khan said that they wanted to get up a case 
and told them to wait. They waited until 1 o'clock in the morning, 
and then left. Muhammad Ismail Khan did enter a report in the 
general diary that night as made by Balia accompanied by 
Bansidhar. It was not a report of a robbery; it was a leport 
that a milkman had beaten Balia. No such report had been 
made. It so happened that, at the time Banwari Lai and his 
companions were at the station, the police were busy with a 
murder case just reported. Now the Sessions Judge has found that 
no such report as that alleged by the witnesses for the prosecution 
was made at all. The assessors suggested that Banwari Lai and 
his companions wished to hush up the case of the robbery and 
consequently made a false report which was then entered in the 
general diary. The Sessions Judge observes that that was a 
simple explanation, and ho accepted it. In one sense of the word 
“simple” it was simple enough: so foolish that we should have 
expected the Sessions Judge to have rejected it. It might have 
struck him that these banias who had taken the trouble to go at that 
hour of the night more than a mile to the thana to report a robbery, 
which the Sessions Judge believed to have been committed (and 
which we have no doubt was committed), and remained there 
from 8 o' clock in the night until 1 o ? clock next morning in 
order to have the matter reported, had not gone to the thdua to 
make a false report of an assault that had not been committed, and 



VOL. XX.] 


ALLAHABAD SERIES, 


153 


which, if it had been committed, did not concern either Bansidhar 
or Ban war i Lab the two chief men— a false report which might 
make them liable to punishment under section 2 11 of the Indian 
Penal Code. We are satisfied that the banias did report that a 
robbery had been committed that night, and that they did not 
any report any assault by a milkman on their porter. 

It is easy to understand what happened. The Sub-Inspector 
at the time was absent investigating another ease ; there comes m a 
report of a murder that had taken place; then comes this report 
of a robbery. Wo have no doubt that at the police station they 
did not want to trouble about this case of robbery, in which uone 
of the robbers had boon identified, and in which what was earned 
away was rupees, which could not be traced, and in which there 
was little chance that an arrest would have been made or a 
conviction obtained. They thought they would keep the charge 
out of the books and not spoil their naqshas by showing an 
undetected offence of robbery committed in the sired under their 
noses. 

We are of opinion that section 218 of the Indian Penal 
Code does not apply to this ease. No doubt it is injurious 
to the public that such serious offences as robbery should be 
hushed up, but unfortunately the definition of “injury” 
contained in the Penal Code does not (‘over anything that took 
place that night, at the thfina. Wo can well understand that eases 
of falsification of reports may occur which come within the 
purview of section 218. All we decide is that this case docs 
not. There is nothing in this eaw ,k to show that Muhammad 
Ismail Khan intended to cause loss or injury to the public or to 
any person, or that he intended to save, or knew he was likely to 
save, anyone from punishment or had any of the other intents 
mentioned in section 218, when he suppressed the real report 
and entered the false one. 

We are of opinion, and we find, that Muhammad Ismail Khan 
did commit an offeueo punishable under section 177 of the Indian 
Penal Code. He was bound by law to enter in the general diary 
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all reports of cognizable and non-cognizable cases made to him 
at the tli&na. It is needless to say that this duty involved that 
he should truthfully enter those reports. One object of that diary 
is to inform the Magistrate of the District and District 
Superintendent of Police of the offences which have been reported 
at the th&na In that sense the diary furnishes them with 
<c information/’ and at tills particular thana it was the duty of 
Muhammad Ismail Khan to furnish such information to the Ma- 
gistrate of the District and the District Superintendent of Police by 
means of the truthful entry of reports made to him. What he 

did was- he furnished by means of a false entry information 

which lie knew to be false. He suppressed the real report, and 
entered a report which had not been made. Indeed we would be 
prepared to hold that Muhammad Ismail Khan in aot entering 
the report winch was made to him, even if ho had made no entry 
at all 7 would have brought himself under section 177, as the 
result would have been that he would have thereby informed 
the Magistrate of the District and the District Superintendent of 
Police that no report of a cognizable offence had been made, 
which would have been false information. It is absolutely 
necessary m the interests of the public that Police officers charged 
with the duty of entering these reports should enter them 
truthfully. We regard this as a serious case. A grave offence 
had been committed, and the action of Muhammad Ismail Khan, 
possibly countenanced by some other Police officer, that night has 
resulted in no inquiry so far as we are aware, having been 
instituted m respect of this highway robbery. We are aware that 
this class of offence is committed in certain districts ; that reports 
made have been minimised and minor offences entered when a 
grayer offence was in fact reported We cannot pass over this 
offence lightly. We set aside the Older of acquittal, and we 
convict Muhammad Ismail Khan of the offence punishable under 
section 177, and sentence him to be rigorously imprisoned for 
eighteen calendar months; the imprisonment will begin from the 
time when he is taken into custody to undergo this sentence. 
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Before Str John Bilge, Kt , Chief Justice and Mr. Justice BnrJcitt. 

QUEEX-KM'WIKS i>. Z WAR HfTPEN and otjibbs.* 

Evidence — Prosecution witness crammed before the Magistrate but not 
called in the Court of Session — Witness called hr defence Cross- 
examination h/ defending counsel disallowed. 

Where the prosecution declined to call in the Court of Session a witness 
for the Crown who had been examined in the Magistrate’s Comt, and such 
witness was thereupon placed in the witness-box by counsel for the defence, 
it was held that counsel for the defence was not entitled to commence his 
examination of the witness by questioning him as to what ho had deposed in 
the Magistrate’s Court. Questions as to his previous deposition wore under the 
circumstances only admissible by way of cross-examination, with the permission 
of the Court, if the witness pi oved himself a hostile witness. 

Thk facts of this rase am* fullv stak'd m the judgment of (ho 
Court. 

Mr. 0. Dblloth for ilio appellants Mini and Plmllu. 

Mr. 0. P* Hoys* for the appellant 7/nvar Iln-en. 

The Government Advocate (Mr. 14. Ohamicr), fm the Crown. 

Edgm, C. J. and Buukitt, d. * — Zawnr ITiison, Mini and 
Plmllu have been found guilty of the offence punishable under 
section 307 of the Indian Penal Code and have been respectively 
sentenced to transportation for life. They have appealed 

As to 5 jh war ! ri^eu, his contention is that he* established an 
alibi. As to the other two men the eontontum is that they were 
not present, ami t3i.it if Zavar HuseiPs alibi is believed, the ease 
for the prosecution is entirely shaken and the evidence against 
Miru and Plmllu cannot be trusted. 

That a deliberate* attempt was made to take the life of Imdad 
Husen some time between midnight and 2 x, m. is beyond doubt. 
Whoever the persons wen* who attacked him, they could have had 
but one intention, and that was to kill him. Tho question is 
were these throe men, or any of them, members of tho party that 
attacked Imdad Ihwon s> 

Zawar JTusenV ttllbi is that In* was in Allahabad up i<> 0-30 
P. M. on the night in question, and eonld not have caught a train 
which would have taken him to Bharwan after that hour, and 
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that he could not have ridden from Allahabad to the 
neighbourhood of Bharwari, where the crime was committed, in 
time to be present at its commission. 

To prove the alibi he called one Muhammad Mehdi, who 
gave the very vaguest evidence as to time. He said that Zawar 
Iiusen called mi 1dm at 8, 8-30, S-45 or 9 o’clock that night, and 
remained with him until he, Muhammad Mehcli, retired to bed. 
He fixes that hour at 9-30 by the fact that that is his usual hour 
for retiring. Another witness (from Benares) is called to prove 
that Zawar Husen was at Muhammad Mehdi’s until after 9-30 that 
nighi. We have very little doubt that Zawar Husen was doing, 
what many others in this countiy have done before, namely, 
arranging for an aiobi in view of his taking part in the commission 
of a crime of a serious nature. Whether Mr. Muhammad Mehdi 
w T as particularly drowsy on the night in question, or whether the 
other vdtness’ watch, if he had one, was rather fast or inaccurate wc 
care not ; nor do we care whether Zawar Husen w r ent to Bharwari 
by train or on horse-back, for we are absolutely certain that he 
was present sometime between midnight and 2 o’clock on the 
following morning and was taking part in the attack on Imdad 
Husen. 

Mr. Boys complains that the course adopted by the prosecution 
in the Court of Session prejudiced his client. Mr. Boys was 
anxious to show, apparently, m the Court of Session that Zawar 
Husen could not have travelled by train from Allahabad to 
Bharwari that night. Some one or more of the witnesses who 
had been called before the Magistrate were not called in the Court 
of Session. Mr. Boys , who was defending Zawar Husen in the 
Court of Session, called one of those witnesses, with the object, 
apparently, of getting the witness to say that in the Magistrate’s 
Court ho had sworn that he had seen Zawar Husen at or near 
Bharwari Railway Station that night. However, Mr. Boys called 
this witness, and thereby made him a witness for the defence. 
He proceeded to examine him, not by asking him what he knew 
about the case, but by asking him what he had said in the 
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Magistrate’s Court. Neither counsel for an accused person nor 
his client is entitled to cross-examine a witness called for the 
accused person, unless it appears that that witness is suppressing 
the truth or is lying or is refusing to give information. Mr. 
Boys was no! entitled at that stage to ask the witness what he had 
said in the Magistrate^ Court. That, at that point, was immaterial. 
Mr. Boys was entitled to ask the witness as to what lie could state 
of his own knowledge as to the events of that night, and if the 
witness in giving hm evidence showed a hostile spirit in obviously 
suppressing information or in giving evidence at variance with 
what he lied stated before, then Mr. Boys would have been entitled 
to ask the Court for permission to cross-examine his own witness. 
He was not entitled to begin his examination by a question which 
could only bo put in cross-examination. He had laid no 
foundation for any right to cross-examine that particular witness. 
Further, Mr. Boys might have found himself in this difficulty, if 
the evidence had been admitted — —we are glad to say the Judge 

rejected the question that, having called a witness who was 

not shown to be hostile or suppressing evidence or contradicting 
what he had already stated, Mr. Hoys* client would have been 
bound bv the man’s answers and would not have been entitled to 
call evidence to contradict him. There might have been some 
difficulty in getting in the evidence of Muhammad Mehdi, if he 
was only tendered after the evidence to which we have been 
alluding had been given, if the question bad been allowed. 

But, indeed, the point was a small oim. Tn our opinion it was 
immaterial whether the particular witness had or had not seen 
Zawar Husnu at or near Bharwari Hailway Station. The 

real question was did Zawar Tlusen take part in the attack 

upon Irndad Husen ? Tu this country it cannot be assumed that 
either a criminal or a civil ease is false because a witness has lied 
or has exaggerated. We are satisfied on the evidence in this case 
beyond any doubt that Zawar Huscn, Mini and Phullu did attack 
Irndad Huscn, for the purpose and with the intention of killing 
him, sometime between midnight and 2 A. M. on the night in 
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question. We say 2. A. M. because tbe first report was made at 
the th&na at 2-30 a. m. There was moon-light. These men 
were known perfectly well to the witnesses by sight ; they lived 
in the same village Zawar Huson’s identity was also further 
established by witnesses hearing his voice. It is fortunate for 
these appellants that they did not succeed in their object that 
night. This was a planned and deliberate attempt at murder* 
The sentence of transportation for life passed on these men was 
the proper sentence. We dismiss these appeals. 


REVISIONAL CRIMINAL* 


Before Sir John Edge, Kt , Chief Justice and Mr. Justice BurJcitt. 

QUEEN-EMPRESS v HIMAI * 

Act No. VIII of 1887 (Reformatory Schools Act) sections 4, 8 and 16— 
Order for detention in a Reformatory School under section 8 — Revision 
— Bowers of High Court. 

Meld that tho High Court has no power to interfere in appeal or revision 
with an order for detention in a Reformatory School passed in substitution for 
an order of transportation or imprisonment. 

This was an applicatio i for revision made by the Government 
Advocate in respect of an order of the Joint M igistr.ite of Jaunpur . 
The Joint Magistrate convicted five persons, including Himai, 
of the offence punishable under section 411 of the Indian Penal 
Code, and sentenced them therefor to various terms impri- 
sonment. As to Himai the Magistrate recorded : — u Himai is 
a boy of fifteen years and shall be sent to the Reformatory for 
three years in place of going to prison for one year 

Revision of this order was applied for on the ground that 
Himai, being fifteen years of age, could not be the subject of an 
order under section 8 of Act No. VIII of 1897. 

The Government Advocate fMr. E Chrtmier) for the Crown. 

Edge, C. J. and Burkitt, J. — Himai was convicted of the 
offence punishable under section 411 of tbe Indian Penal Code 
and was sentenced to oue year’s rigorous imprisonment. therefor. 


* Criminal Revision No. 678 of 1897. 
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The Magistrate, purporting to act under section 8 of Act No. VIII 
of 1897, substituted for that order of imprisonment an order for 
detention in a Reformatory School. The Magistrate found that 
Himai was fifteen years of age. Consequently Himai was not 
a “youthful offender” within the meaning of section 4 of 
Act No. VIII of 1897 at the time of his conviction. The order 
substituting detention in a Reformatory School for imprisonment 
was therefore illegal. 

But section 16 of Act No. VIII of 1897*, precludes this Court 
from interfering in appeal or revision with an order for detention 
in a Reformatory School passed in substitution for an order of 
transportation or imprisonment. We can put no other cons- 
truction upon section 16. We accordingly dismiss this applica- 
tion for revision. 


Before Sir John Edge, Kt ,, Chief Justice and Mr. Justice Burkitt , 
QUEEN-EMPRESS «. GOBINDA.+ 

Act No. VIII of 1897 {Reformatory Schools Act) sections 8 and 16— 
Order for detention m a Reformatory School under section 8— Revision — 
Forcers of High Court . 

This case is similar iu principle to that of Queen-Empress 
v. Himai (supra). 

The facts of this case are sufficiently slated in the judgment of 
the Court which was as follows : — 

Edge, C. J. and Burkitt, J. Gobinda was convicted of 
the offence punishable under section o79 of the Indian Penal Code 
and was sentenced therefor t,o one months rigorous im- 
prisonment. The Magistrate substituted an order of detention 
in a Reformatory School for four years for the order of 

• Section 16 of Act No. VIII of 1897 is as follows “ Nothing contained in 
“ the Code of Criminal Procedure, 1882, shall he conBtiued to authorise any 
“ Court or Magistrate to alter or reverse in appeal or revision any order passed 
« W ith respect to the age of a youthful offender or the substitution of an order 
‘‘for detention in a Reformatory School for transportation or imprisonment," 

+ Criminal Revision No. 676 of 1897. 
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imprisonment. The Magistrate found that Gobinda was a Dalcra 
and twelve years of age. Daleras are excluded from the purview 
of Act No. VIII of 1897 in these Provinces under rules made 
on the 18th of June 1897, by the Local Government. 
Consequently the order for substitution was illegal. It was 
further illegal in that it transgressed the rule which regulates the 
period for which a youthful offender of that age might be 
sent to a Reformatory School. Under section 16 of Act No. VIII 
of 1897, this Court is precluded from altering or reversing 
that order, as the order was an order for detention 
in a Reformatory School in substitution for an order of 
imprisonment. Consequently, even if Gobinda had been a 
youthful offender who was not excluded from the operation of 
the Act by the rules made by the Local Government, we could 
not interfere with that portion of the order which directed him to 
be detained m a Reformatory School for four years. We dismiss 
this application. 


Before Sir John Edge, Kt., Chief Justice and Mr. Justice Burkitt . 

QUEEN-EMPRESS v BILLAH * 

Act No VIII of 1897 ( Reformatory Schools Act ) seclio?is 8 and IQ— Order for 
detention m a Ref ormatory School under section S— Revision— Rowers 
of Nigh Court . 

The prohibition contained in section 1G of Act No. VIII of 1897, does not 
apply to an order for detention m a Beformatory School pissed when the person 
to whom it relates has not been convicted of any offence and has not been 
sentenced to any term of imprisonment or transportation for which detention 
m a reformatory could be substituted. 

This was an application for revision made by the Government 
Advocate in respect of an order of the District Magistrate of 
Gorakhpur. 

On inquiring into a charge under section 457 read with 
section 75 of the Indian Penal Code, the Joint Magistrate of 
Gorakhpur had recorded the followiug order: — “I should have 
dealt with the case myself, but accused was convicted of an 


* Criminal Revision No. 577 of 1897. 
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offence under section 454 of the Indian Penal Code m January this 
year. He is aged about 10. Sarju says his parents are badly off, 
and I do not think it. would be any use binding him over to be of 
good behaviour. I consider he should be sent to a Reformatory, 
As I have not been empowered to puss such an order under section 
8 of Act. No. VIII of 1897, I forward the case with tins opinion 
to the District Magistrate under section 9 of the said Act.” 

The District Magistrate; without noticing that the accused had 
not been convicted and sentenced by the Joint Magistrate; passed 
an order that the accused be confined in a Reformatory for six 
years. 

Revision of this order was applied for on the grounds that the 
accused could not be sent to a Reformatory without first having 
been convicted of the offence with which he was charged; and, 
secondly, that the age of the accused had uot been definitely 
ascertained. w 

The Government Advocate (Mr. E. Oliwnoier), for the Crown. 

EdqjE; 0. J. and Bukkitt. J.:— A Magistrate investigated a 
charge of theft in a dwelling house preferred against, Billar. 
Without having convicted Pillar of any offence, and of course 
without having sentenced him, the Magistrate sent the case to the 
Magistrate of the District. The Magistrate of the District, 
omitting to notice that Billar had not been convicted and had not 
been sentenced, and that he had no jurisdiction to make an order 
for detention in a Reformatory School in his case, ordered that 
Billar should be detained in a Reformatory School for six years. 
That order was entirely illegal. There was no jurisdiction to 
make it. It was not an order for detention in a Reformatory 
School passed in substitution for an order for transportation or 
imprisonment ; consequently this Court is not precluded by section 
16 of Act No. VIII of 1897, from dealing with the order of the 
Magistrate of the District. We set aside the order of the 
Magistrate of the District, and direct that the Magistrate of the 
District, or some other competent Magistrate to whom the case 
may be assigned by him, shall proceed with the investigation of 
the charge according to law* 
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APPELLATE CIVIL. 


Before Mr. Justice Knox and Mr. Justice Banerji. 

SHAM KRISHNA and others (Plaintiffs) v RAM DAS and 
others (Defendants) * 

Civil Procedure Code , section 440 — Guardian and minor — Suit brought 
on behalf of a minor by a person other than the minor's certificated 
guardian. 

Where a suit was filed on behalf of two minors by a person who was not 
the certificated guardian of the minors, there being a guardian duly appointed 
by a competent Court in existence at the time, it was held that the suit was 
wrongly brought, having regard to section 440 of the Code of Civil Procedure, 
and that the plaint should have beon leturned for amendment, and that the 
defect in the form of the suit was not cured by the fact, if it was one, that the 
person appearing therein as guardian of the minors was the karta of a joint 
Hindu family of which all the plaintiffs were members. Beni Bam Bhutt v. 
Bam Lai Lhukn (1) referred to. 

The facts of this case sufficiently appear from the judgment 
of the Court. 

Mr. T . Conlan, Pandit Moti Lai Nehru and Munslii Madho 
Frasad , for the appealiants. 

Mr. D. N . Banerj'b and Babu Jogindro Nath Ghaudhm, for 
the respondents. 

Knox and Banerji, JJ. : — The suit out of which thus first 
appeal has arisen is a suit instituted by one Rai Slum Krishna, a 
major, and two others, who at the time of the institution were 
minors : they professed to sue under the guardianship of Rai Sham 
Krishna, the first plaintiff. It is admitted that Rai Sham Krishna 
was not appointed by any Court guardian of the minor co-plaintiffs, 
and that there was a person, namely, their mother, who was ap- 
pointed guardian by a competent Court. No objection was taken 
in the written statement to the frame of the suit, and the suit pro- 
ceeded to its first hearing on the 15th of September 1893, when issues 
were fixed in which no question was raised for decision as to the 


* Eirst Appeal No. 229 of 1895 from a decree of Babu Nilmadliab Rai, 
Subordinate Judge of Benares, dated the 16th November 1895. 

(1) I. L. R., 13 Calc., 189. 
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parties who were arrayed as plaintiffs whether they were or were 
not properly represented as plaintiffs in the suit. In the face 
of these facts it is somewhat difficult to understand the oj^ening 
sentence in the judgment of the Court below, whicli sets out 
that the defendants had taken a preliminary objection to the 
effect that Rai Sham Krishna could not be the next friend 
of the plaintiffs, numbers two and three, as there was a 
certificated guardian of the minors, and that the suit failed for 
non-joinder of parties. This objection could only have been 
taken orally, and there is no trace of its having been taken 
till the 15th of November 1895, in other words, till nearly 
three years had elapsed from the time when the suit was instituted 
and after the case had been fixed for some score of hearings. The 
Court below proceeded, however, to treat the objection as a very 
serious one. It held, under the authority of section 440 of the Code 
of Civil Procedure, that Rai Sham Krishna could not institute the 
suit on behalf of the minor co-plaintiffs ; that the only person who 
could institute a suit on their behalf was the guardian appointed by 
the Court, and that, as the minors were necessary plaintiffs in the 
case, the suit as instituted was ab initio void, failed and must be 
dismissed. For this view it further relied upon the case of Har 
Bil<zs v. Lachman Das (1). As regards the case of Har Bilas v. 
Lachman Das , we are of opinion that w^e need not consider it 
any farther, as the case was decided before the passing of Act 
No. VIII of 1890, and that Act has made the law, in our 
opinion, sufficiently clear for us to follow without any regard 
to the cases decided before it was passed. Section 440 of the 
Code of Civil Procedure, as amended by Act No. VIII of 
1890, provides, first, that every suit by a minor shall be 
instituted in his name by an adult person, and, secondly, that 
if a minor has a guardian appointed or declared by an authority 
competent in this behalf, such suit shall not be instituted on 
behalf of the minor by any person other than such guardian, 
except with the leave of the Court obtained in the way provided 
(I) Weekly Notes, 1891, p. 42. 
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by that section. In this suit, as it stands at present, we 
have the fact that the guardian appointed by an authority 
competent in that behalf has not instituted the suit on behalf 
of the two minor plaintiffs, and that no application has 
up to now b^en made to bring her as guardiai upon the 
record. We have the further fact that Rai Sham Krishna, 
who posed as guardian, has never obtained the leave of 
the Court to sue on behalf of his minor brothers The 
learned counsel for the appellants attempted to meet this 
difficulty that was raised in his way by first contending that 
the mother of the minor co-plaintiffs had not been declared 
guardian bv a competent authority. This contention was based 
upon the argument that we had before us the case of a joint 
Hindu family living jointly, the hart a of which family was 
the plaintiff Rai Sham Krishna, that as such kart a he was 
competent to manage and to institute suits respecting the joint 
family property, and that no need existed for the appointment 
of any guardian to the minors. In fact his contention went 
so far as to maintain that Act No. VIII of 1890 did not 
apply to the case of a joint Hindu family living jointly. It is not 
necessary to decide that question in the present case. We have 
the fact that a Court having jmisdiction to appoint a guardian for 
the minors has appointed as guardian the mother of the minors. In 
such a case we hold that section 440 of the Code of Civil Pro- 
cedure precludes any other person than the guardian so appointed 
from instituting a suit on behalf of the minors, except in the case 
pointed out in section 440, i e. } when, after due notice has been given 
to such guardian and after hearing any objection which such guard- 
ian may desire to make with respect to the institution of the suit, 
the leave of the Court lias been granted to another person to insti- 
tute the suit on behalf of sucli Illinois. This being so, we so fir 
agree with the Court below that the suit was not properly instituted 
on behalf of the minor plaintiffs. This did not, however, entail the 
dismissal of the suit as brought. There was from the beginning 
before the Court one plaintiff who was svA juris , and further no 
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objection was taken to the effect that the remaining plaintiffs were 
not properly represented. If the respondent wished to raise the objec- 
tion that the minors were necessary parties to the suit, and that, inas- 
much as they were not properly represented, they could not be con- 
sidered to have been joined as parties, that objection as to non-joinder 
had by law to be taken at the earliest opportunity, and in any case 
before the first hearing. Section 84 expressly provides that any such 
objection not so taken shall be deemed to have been waived by 
the defendant. In this case, as we have already pointed out, the ob- 
jection as to non-joinder of the plaintiffs was not taken until two 
years had elapsed from the date of the first hearing. The Court be- 
low was therefore not justified in dismissing the suit on the ground 
of non-joinder. While the case was slowly proceeding, one of the 
minor co-plaintiffs came of age and asked the lower Court to be 
permitted to proceed with the case, but permission wa3 refused, and 
wrongly refused. The Court should have done what we now 
direct to be done in this case, and that is that the title of the 
suit be corrected and read henceforth, so far as that plantiff is 
concerned, as “Rai Butte Krishna, late a minor but now of full 
age.” This correction, which should have been made, would have 
cured the defect of non-joinder so far as Rai Butte Krishna 
was concerned. In the view we have taken it is immaterial 
whether the third plaintiff was properly represented or not. 
The case must, however, go back, and the Court will now have 
an opportunity of doing that which it should have done at a 
much earlier stage of the proceedings, namely, of allowing the 
third plaintiff to be properly represented, and this it can do by 
following the procedure laid down in section 440 of the Code of 
Civil Procedure. The view we have just taken is, we find, similar 
to that adopted by the Calcutta High Court in the case of Beni 
Ram, Bhutt v. Ram Lai Dhuhri (1). 

We decree this appeal, and, as the Court below has gone wrong 
on a preliminary point, we set aside the decree of that Court and 
remand the case to the Court below with directions to readmit it 
(1) I. L. R., 18 Calc* 183. 
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under its original number on its file of pending eases and to 
proceed with it according to law. Costs here and hitherto will 
abide the event. 

Appeal decreed mid cause remanded , 


REV1SI0NAL CRIMINAL. 


Befoie iSir John 'Edge, Kt , Chief Justice and Jfr Justice BurJcitt. 

QHEEN-EMPKESS v. DAL SINGH.* 

At b Eo XLY of IS60 ( Indian Eenal Code) section 49b—. Enticing away 
r married woman — Eoidence of marriage — Merc statement of the complainant 
and ihe woman insufficient 

Where a cliaige 33 made mulei section 198 of the Indian Penal Code of 
enticing away a married woman, the Couit should ncquire some hotter evidence 
of the raaniage than the meie statement of the complainant and the woman. 

This was a ease referred by the Sessions Judge of Mainpuri 
to the High Court on an application for revision made by Dal 
Singh. Dal Singh had been convicted by a Deputy Magistrate 
of the offence punishable under section 493 of the Indian Penal 
Code, and sentenced to a fine of Rs. 25, or in default to four 
months 5 rigorous imprisonment. In his application in revision 
he contended tint there was no sufficient evidence to prove the 
marriage between the woman he had been convicted of abducting 
and her alleged husband the complainant. That evidence con- 
sisted of the statement of the woman, who was called as a witness 
before the Deputy Magistrate, and the statement of the com- 
plainant. In support of the application the ease of Queen- 
Empress v. KaLlio (1) was relied on. 

The following order was passed by the High Court 

Edge, 0. J. and Bupkitt, J.~- In any view of this ease the 
sentence was entirely inadequate. In one view the case was 
merely one under section 498 of the Indian Penal Code ; bat 
the woman, if she was the complainant’s wife, was, if the 
evidence is true, enticed away by the accused, who had 


* Ciiminal Revision Ho 457 of 1897. 
(1)I.L. R., 6 All., 233. 
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connection with her and kept her for some time, If her sloiy 
is true, the accused men must in addition have committed the 
offence punishable under section 376 of the Indian Penal 
CocK The case lias not h n en properly tried. In cases of dii? 
kind where a false chaigo may easily he made of enticing avay 
a woman, said to be a married woman, but possibly only a 
mistress, the Court should require some better evidence of the 
marriage than the more statement of the complainant and (he 
woman. set aside the conviction and sentence, and we 

direct Hud a further inquiry held before some competent 
magistrate of the district, other than Syod Mazliar Ali, who e? ' 
either deal with the case huu&elf, or, if he should hr* 01 opi ;o - 
that a case under section 376 is made out, will act accordingly 


„ APPELLATE CIVIL. 


Before Mo . Justice Banerji and Mr. Justice Aikuuin 
PANOHAITI AKHARA. KALAN UDASI SRI SAT GURU NAXAk lit 
WAX PANCH P YRMESHWAR, IN KYDGANJ, CITY ALLAH A CAL 
THROUGH MAHANT MOTI RAM, MOKAMI LIAR I DAS, MAH A 17 A 
NARAIN DAS, MAHANT SOTI PRAKAS, MAHANT GOKUL Dau 
MAHANTS GANGA RAM AND ISWAR DAs, LOCAL AGEN1S AND 
MANAGERS OP THE SAID AKHARA (Plaintiffs) v. GATJRI KtlVR 

AND ANOTHER (DEFENDANTS.).* 

Civil Procedure Code , section 435 — Coonyany — Loo'jyoraiion — Unmcoi y orated 
society — Form of suit* 

The corporation contemplated by the Code ot Civil Prooecluie is a corporation 
as known in English Law, that is, a corpoiation uoatod with the express consent 
of the Sovereign, or of such antiquity that the consent of the Sovereign may he 
presumed. 

In a suit by an unregistered and unincorporated society the names of the 
members of the company must be disclosed If this is not done, and if the 
society is neither a corpoiation nor a company authorized to sue or he sued in the 
name of an officer or of a trustee, so as to make the provisions of the Code :f 
Civil Procedure, section 435, applicable, the plaint is a had [hunt \oi ) l''s7> 

* Second Appeal No. 236 of 1895 fiom ,i device of V Bienne 'hassttl, Esq, 
District Judge of Allahabad, dated the 21th Januaiy 1895, continuing a decioa 
of H. David, Esq., Munsif of Allahabad, dated the Sfh November 1894 
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Chandra Roy v. Fills (1), The Muhammadan Association of Meerut v. 
Batch sin Ram (2) and Yusuf Beg v. The Board of Foreign Missions of 
the Presbyterian Church of New Yorlc (3) referred to. 

Tub facts of tins case are sufficiently stated in the judgment of 
die Court. 

Muushi J am Prasad , for the appellants. 

The respondents were not represented. 

JBanerji and Airman, JJ. — This was a suit for sale brought 
upon a mortgage, dated the 18th of July 1889, by the plaintiffs- 
appellants who described themselves in the plaint as follows:— 
u Panchaiti Akluira Kalan Udasi Sri Sat Guru Nanak Nirwan 
Pan eli Parmeshwar, iu Kydganj, city Allahabad, through 
Mahant Moti Earn, Mokami Hari Das, Mahant Narain Das, 
Mali ant Soti Prakas, Mahant Gokul Das, Mahants Ganga Ram 
and Jswar Das, Local Agents and Managers of the said Akhara.” 
H was stated in the plaint that the loan had been taken from, and 
the mortgage granted to, cc The Panchaiti Akhara Kalan Udasi in 
muhalla Kydganj in the city of Allahabad, under the manage- 
ment of the plaintiffs.” The defendants did not appear at the 
hearing. The Court of first instance, however, relying upon the 
ruling of this Court in Yusuf Beg v. The, Board of Foreign 
Missions of the Presbyterian Church of New York (3) dismissed 
the suit. It was of opinion that the “ Akhara Panchaiti ” was 
nol a corporation, and had no “ legal status ” to sue. This decree 
was affirmed by the Court of first appeal. 

It was contended in this second appeal that the Akhara Pan- 
ehaiti was a corporation by prescription and entitled to sue in its 
corporate name. Having regard to the importance of the question 
raised, and to the fact that the decision of it will affect a large 
number of religious associations similar to that of the plaintiffs, 
which, we understand, have hitherto sued and been sued in the 
manner in which the plaintiffs have brought this suit, we took 
time to consider our judgment. After giving the question our 
best consideration, we have come to the conclusion that the 
(1) 8 W. Ii.,45. (2) I. L. R., 6 AIL, 284, 

(3) L L. 16 AIL, 420. 



ALLAH A BAB SERIES. 


169 


VOL* XX.] 


plaintiffs are not a corporation within the meaning of the Code 
of Civil Procedure. 

The Akhara Panchaiti is. according to the finding of the lower 
appellate Court, an association “ formed by the followers of Guru 
Nanak, who flourished in the 15th century. Certain of his follow- 
ers are stationary. They carry on money dealings and acquire 
immovable property and distribute food and clothing to other 
followers of Guru JNTanak who wander over the country, or they 
otherwise dispose of their income in charity.” Such an association 
might be a corporation under the Civil Law, but is not a corpora- 
tion under the English Law. 

“ Corporations, by the Civil Law seem to have been created 
by the mere act and voluntary association of their members ; 
provided such convention was not contrary to law, for then it was 
dhcitum collegium It does not appear that the prince's consent 
was necessary to be actually given to the foundation of them.” 
(Stephen's Commentaries on the Laws of England, Yol. III., p. 8., 
8th Edition.) In England, however, “ the Sovereign's consent is 
absolutely necessary to the erection of any corporation, either 
impliedly or expressly given (ib. p. 8).” Such consent is presumed 
in the case of corporations by prescription, that is, corporations 
“ which have existed as corporations from a time whereof the 
memory of man runneth not to the contrary, and therefore are 
looked upon in law to be well created. Eor though the members 
thereof can show no legal charter of incorporation, yet in cases of 
such high antiquity the law presumes there once was one, and that 
by the variety of accidents which a length of time may produce 
the charter is lost or destroyed (ib. p. 8).” In our opinion the 
corporation contemplated by the Code of Civil Procedure is a 
corporation as known in English law, that is, a corporation 
created with the express consent of the Sovereign or of such 
antiquity that the consent of the Sovereign may be presumed. It 
is not alleged that the Akhara Panchaiti was founded with the 
sanction of the ruling authority, and the learned advocate for the 
appellants has frankly admitted that he is unable to trace the 
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origin of the plaintiffs 5 association to royal sanction. Further, 
the antiquity of the association is not in our opinion such as to 
make it a corporation by prescription. As the plaintiffs society 
is neither a corporation, nor has it got itself registered so as to 
make it “ a company authorized to sue and be sued in the name 
of an officer or of a trustee/ 5 we are constrained to hold that 
the suit has been rightly dismissed. 

The decision of Peacock, C. J., in Koylash Chandra Roy 
v. Ellis (1) is an authority for holdiug that in a suit by an 
unregistered or unincorporated company, the names of the mem- 
bers of the company must be disclosed. If this is not done, 
and if the society is neither “a corporation, nor a company 
authorized to sue or be sued in the name of an officer or of 
a trustee, 55 so as to make the provisions of section 435 of the 
Code of Civil Procedure applicable, the plaint is a bad one. 
As remarked in Stephen’s Commentaries (Vol. Ill, p. 17, 8th 
Edition), the rights and privileges of a corporation “do not 
attach to any bodies of persons unincorporated, however con- 
nected they may be m point of social position, or however 
united by express compact; though a voluntary society of 
individuals should unite together by mutual agreement for 
common purposes, should provide a common stock by subscription, 
and should subject themselves to laws of their own creation for 
the Government of their society, yet all this will not entitle them 
to the privilege of suing or being sued in their social capacity. 55 

As observed in the case relied on by the lower Court — Yusuf 
Beg v. The Board of Foreign Missions, fyc., (2), bodies of this 
nature wishing to claim the privileges and protection which the 
law assigns to corporations “should take care to have themselves 
incorporated and registered in such a way that those who deal 
with them or are brought in contact with them can know whom 
they are suing and by whom they are sued. 55 

We would also refer to the case, The Muhammadan 
Association of Meerut v. Bakshi Ram (3). 

(1) 8 W. R , 43 (2) I. L. R , 16 All , 420. 

(3) I. L ll, 6 All , 284. 
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As was hold in that case, so it must be held here, that the 
plaintiff society has per se no status in law to warrant its 
instituting a suit iu its own name by some of its members. As the 
suit was brought in the name of the society itself, and does not 
purport to be a suit brought by some out of numerous persons 
having the same interest, section 30 of the Code of Civil Pro- 
cedure has no application. We may add that in this case permis- 
sion to sue was not applied for under that section. 

For the above reasons we hold that the appeal fails, and we 
dismiss it, but without costs, as the respondents are not 
represented. 

Appeal disvi issed 


PRIVY COUNCIL. 


BINDESRI NAIK Defendant (Appellant) v. GANGA SARAH SAHU and 
othebs, Plaintiffs (Respondents). 

On appeal from the High Court for the North- Western Provinces. 
Construction of a contract in a mortgage deed as to interest . Also , the 
alienee of requirement to register , under section 17 of Act No III of 
1877, petition* filed in judicial proceedings. 

A deed of mortgage stipulated in general terms that intei est was to run 
upon the principal sums advanced, without any limitation as to the period of 
its currency; and also stipulated that, m default of punctual payment at the 
end of eacli year, the mortgagees were to he at liberty to tieat unpaid interest 
as principal, and to lecover it from the mortgaged property. According to the 
tenor of the deed, when all its provisions and conditions were considered, it was 
not the true construction that the capital sum was to cease to bear interest at 
the contract rate upon the arrival of the time stipulated for payment 

Mathura JDas v. Baja Narindar Bahadur JPal (1) referred to and fol- 
lowed. Section 17 of the Registration Act, III of 1877, does not apply to 
proper judicial proceedings whether consisting of pleadings filed by the parties, 
or orders made by the Court. 

Cross appeals from two decrees (9th March 1893) of the 
High Court, varying a decree (30th June 1888) of the Subordi- 
nate Judge of Gorakhpur. 

Present — Lords Watson, Hobhouse, and Datbt and Sir R. Couch. 

(1) (1896) L R, 23 I. A., 138; I. L R, 19 All , 39. 
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These appeals were consolidated by an order in Council of the 
9th March 1893, T.se plaintiffs were mahujans in Goraktpur. 
The defendants were Biiarm Naik, deceased during the proceed- 
ings in the suit, and his son Bmdesri Naik. The claim was 
brought upon two deeds mortgaging a village, and shares in patti- 
d£ri villages; the first deed dated the 2lst August 1875, securing 
a loan of Us. 8,977 to be repaid in two years, with interest at. 
Rs. 1-8-0 a month, and the second, d itod the 3rd May 1876 secur- 
ing Rs. 2,977 to be repaid on the date when the first loan would 
bOv ome due, at the same rate of interest. Both mortgages were 
by conditional sale, and the provisions in the fhvt deed were made 
applicable to the mortgage in the second. All the particulars 
are set forth in their Lordships 7 judgment. 

The principal question determined on this appeal related to 
the construction of the contract for the payment of interest, and 
to whether it was payable at the contract rate after the day, fixed 
for payment, originally, had passed. Another question, (the 
answer to which had been the ground of decision in the High 
Court.,) was whether petitions for further time filed by the 
mortgagors during proceedings commenced for foreclosure should 
have been registered in order to be admissible m evidence in this 
suit, according to section 17 of the Registration Act, 1877. 

On the 18th January 1879 the mortgagees applied, under 
section 8 of Regulation XVII cf 1S0G, for foreclosure, stating 
in this petition that the unpaid debt was Rs. 21,646. The pres- 
cribed procedure, however, was not followed up. Afterwards the 
mortgagees petitioned for a deduction of Rs. 7,452 from their 
claim. 

On the following dates, viz , 3rd September 1879, 4th Decem- 
ber 1879, 5th April 1881, 23rd May 1882, 15U April 1884 and 
15th May 1886, petitions were presented to the same Court con- 
taining agreements between the parties, by which, in consideration 
of the amounts for which foreclosure migat be obtained, the 
amounts being agreed upon in each petition, the period of the 
loan was, from time to time, extended Interest due, but unpaid, 
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was at those intervals added to the principal, the whole carrying 
interest at the rate stipulated by the deeds. The last petition 
stated it to be agreed that Es. 33,444 were then due for principal 
and interest together and that the mortgagor should be liable 
for that sum with interest thereon at the rate of Rs. 1-8-0 a month . 
upon having time granted to him by the mortgagees ; that time 
was three months more; at the end whereof upon default in pay- 
ment of principal and interest, the mortgagors, by taking proper 
steps, should become the proprietors of the land mortgaged. 

Default made was followed by this suit claiming Rs. 43,450, 
commenced on the 12th December 1887. 

The following were the principal issues : — Whether the mort- 
gage had or had not been foreclosed ; whether the whole of the 
mortgage debt had been satisfied ; whether the interest had been 
properly calculated. 

Both the Courts below found that the forecdosure proceedings 
had had no result, and that principal and interest were still 
unliquidated. But the Court of first instance treated the admis- 
sions made in the petitions for further time as the result of 
advantage taken of the helpless state of the debtors, and decreed 
only Es. 24,900 to be due. 

On appeals by both parties a division Bench of the High 
Court referred to the petitions for tjme, taking the sum stated in 
the last as agreed upon. They gave the folio wung reasons : — 

“ The plaintiff^ contention here is that that sum of 
“ Rs. 33,444-7-6 should be taken as tne principal due. Under 
“the bond of the 21st of August 1875 it was agreed that when 
“interest was m default the mortgagees should be entitled to add 
“such interest to the principal and treat it as principal. The 
“ conditions of the first bond were by the second bond made 
“applicable to the latter. Now, although the bonds do not 
“appear to contemplate the payment of post diem interest, and 
“ although the greater part of that sum of Rs. 33,444-7-6 must 
“have been composed of post diem interest, it was in our 
“ opinion competent to the parties to agree on the one side that 
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“ the period when foreclosure should be finally applied for should 
“be extended, and on the other, in consideration of such exten- 
sion of tune, that the original principal amounts should be 
« increased by adding to them interest at the rate stipulated in 
‘ 6 the bond, treating such interest as principal secured by the bond, 
“ and by agreeing that interest on such amount should be paid 
“ at such time as they might arrange. On the part of the defend- 
“ants it was contended here that as the petitions, including that 
“of the 15th May 1886, to which we have referred, were not 
“ registered, they could not be considered, or given effect to, in 
“tins suit. We do not agree with that contention. The pro- 
ceedings institutes! on the ISth January 1879, were before the 
“ Court in which those proi codings were instituted, and if was 
“ quite competent 1o the parties to those proceedings from time 
“ to time to present petitions, stating accounts upon the basis of 
“ which the Court might act without there being any necessity for 
“ those petitions being registered. The Indian Registration Act 
“ never could have been intended to make it obligatoiy upon 
“ parties to a proceeding pending m a Civil Court to register state- 
“ rnents of accounts agreed upon for the Court’s guidance, 
“although those statements of accounts related to charges upon 
“ immovable property. In our opinion those petitions may be 
“looked at and effect given them. If the mortgagees had not on 
“the basis of the agreements contained m those petitions <4 ranted 
“ time, they would have been entitled to recover by foreclosure 
1 or other proceedings the principal and interest stipulated in the 
“ mortgage contract and damages in the nature of interest for 
“the non-payment of the principal amount on the due date. 
“Here the mortgagors having from time to time obtained exten- 
“ sion of time by agreeing to statements as to the amount due, 
“ seek to deprive the mortgagees of the consideration upon which 
“ the time was so extended, and to coniine rhem to such rights 
“ as, having regard to limitation, they would be entitled to on 
“ the two mortgage contracts standing by themselves. That was 
“ not the intention of the parties at the time. The Subordinate 
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“ Judge did not take the Rs. 33,444-7-6 as the basis upon which 
“ to calculate the amount of the decree. He was of opinion that 
“ the mortgagors were helpless, and that the mortgagees took 
“ undue advantage of their helplessness, and that as a Court 
“ of equity he ought to interfere. No evidence has been brought 
« to our attention to suggest that any undue advantage was 
u taken. 

« On the one side the mortgagees were, in 1879, taking pro- 
ceedings authorized by Regulation XVII of 1806, to obtain 
“ foreclose e ; and on the other side the mortgagors were desirous 
a 0 f obtaining time. What was clone was that time was given on 
e the basis of interest continuing to be payable at the rate raen- 
“ tioned in the bonds, and that such interest should be added 
“ to the principal. In our opinion the Subordinate Judge was 
« not justified m concluding that there had been any undue 
“ advantage taken by the mortgagees. In our opinion we shall be 
« olvins: effect to the anangement between the parties bv makino* 
“ a decree under Section 86 of the Transfer of Piopeity Act, 
« and fixing the amount at Rs. 33,444-7-6 with interest thereon 
« a t the rate of Rs. 1-8-0 per mensem for three months, from 
“the 15th May 1886. and including m the amount on payment of 
“which redemption will be obtained, the plaintiffs* proportionate 
“ costs on the amount decreed by us. The defendants will have 
“ time to pay the decretal amount within six months from the 
“date of declaring the amount of the account to be taken in this 
“ office. The decree will be prepared under Section 86 of the 
« Transfer of Property Act. In preparing the account the 
“proportionate costs in this Court and the Court below of the 
“ defendants in respect of that portion of the claim disallowed 
« by us will be deducted from the amount payable by the 
« defendants. The above principle will be applied to the appeal. 
“ To the above extent the plaintiffs 7 appeal is allowed with 
“ proportionate costs, and the defendants 7 is dismissed with 
“ costs. 77 

On this appeal. 
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Mr. G. E. A. j R oss, for the appellant, argued that the petitions 
filed in the foreclosure proceedings, representing transactions 
between the parties affecting immovable property, were within 
Section 17 of the Registration Act III of 1877. The agreement 
stated in the petitions being treated as apart from the evidence, 
the [ground of decision in the High Court’s judgment was 
insufficient. 

Mr. J. D. Mayne , for the respondents. The petitions in 
judicial proceedings required no registration. Any argument on 
the construction of the contract to pay interest, that it ceased on 
the day fixed for repayment of the loan to be claimable at the rate 
fixed, was precluded by the decision in Mathura Das v. Raja 
Narindar Bahadur Pal (1), which disaffirmed the judgment 
on this point m Narindar Bahadur Pal v. Khadim Husain 
( 2 ). 

Afterwards, on the 8th December 1897, their Lordships’ 
judgment was delivered by Lord Watson: — 

The late Bhairon Naik, and his son and heir Bindesn Naik, 
who is the present appellant, on the 21st August 1875, executed 
a mortgage, in the form of a conditional sale, in favour of the 
deceased Debi Prasad, who is now represented by the respond- 
ents Ganga Saran Sahu and Ram Saran Sahu, and of the other 
respondent Goshain Moti Gir. By the terms of that de'd, 
the mortgagors acknowledged “ that the sum borrowed is 
“ Rs. 8,997 in cash of the current coin ; that interest shall be paid 
“on this sum at Rs. 1-8-0 per cent, per mensem”; and that they 
had, in lieu thereof, given a conditional mortgage of the entire 
village of Ramnagra, and of certain other shares of lands ('which 
need not be enumerated) “ for a term of two years from this day, 
“ engaging to redeem the mortgaged shares by paying the entire 
“ amount m a single sum within or at the time stipulated.” 
The deed provided that, if they should fail to pay the. piincipal 
money at the time stipulated, the mortgage of the shares should 

(1) (1896) L. R., 23 X. A., 183 ; I. L R., 19 All., 39. 

(2) (1895) L L. R., 17 All., 681. 
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in lieu of that money only be foreclosed ; and they should every 
year pay the interest; and that on default of payment of interest 
at the end of the year, “ the creditors shall be at liberty to treat 
“ it as principal, and to recover it with interest thereon from our 
“ person and our other property, and also from the property 
“mortgaged.” 

By a second deed of mortgage by conditional sale, dated the 
3rd May 1876, which recites the previous deed of the 21st August 
1875, the appellant and his father borrowed from the same 
lenders “another sum of Rs. 2,997 of the current coin, engaging 
“to pay interest thereon at Rs. 1-8-0 per cent, per mensem; that 
“ we tack this money on to the con dilions of the former deed of 
“mortgage by conditional sale, engaging to pay it with the 
“ amount of the said former deed ; that on default of payment of 
“the amount of the former deed or of this one, according to the 
“terms of I he former deed, the mortgage of the said shares shall, 
“m lieu of the amount ot* both deeds, be foreclosed, and the 
“sale shall become absolute.” 

The time of payment stipulated in the first deed, which was 
made applicable to both, arrived on the 21st August 1877. No 
payment having been made, the creditors, on the 18th January 
1879, presented an application in the Court of the Subordinate 
Judge of Gorakhpur, praying that at first the usual process of 
allowing one year’s time should be issued to the mortgagors, and 
that, if they failed to deposit Rs. 21,066-11-3, the amount of 
principal and interest then claimed as due, together with future 
interest and costs of foreclosure, an order might be passed declar- 
ing the mortgage to be foreclosed. The record bears, under the 
signature of the Judge, that the application was admitted by 
the present appellant and his father. 

On the 3rd September 1879, the creditors filed an application 
stating that they had received two sums, together amounting to 
Rs. 7,452, from two persons, one of whom had purchased the 
entire village Ramnagra, and the other the 8-anna share of 
Mauza Tina from the mortgagors. They accordingly prayed 
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1897 that Rs. 7,452 should be deducted from the sum claimed in their 
""rindesei” ori g inal application ; that the village Ramnagra and the 8-anna 
Naik share of Mauza Tina should be exempted from foreclosure, 
(Jang-a ami that the remaining propeity of the mortgagors should be 
s A!tAN SAm> ] )e j c ] ] ia k] e t o foreclosure for the balance of the amount originally 
claimed by them. The assent of the mortgagors to tin 1 applica- 
tion is attested bv the signature of the Judge. 

After the expiry of the year of grace allowed them for 
consignation or payment, the mortgagors, between the 4th Decem- 
bei 1870 and the 15th May 1886, from time to time presented no 
less than five incidental petitions to the Court praying for further 
time. These petitions were, with consent of the creditors apply- 
ing for foreclosure, confirmed bv the Court, and directed to 
be filed with the foreclosure lecord. In each of these applications 
the mortgagors stated the total amount of principal and interest 
which, at its date, was owing by them under the two mortgage 
deeds, aftei deducting the suras paid to account by their vendees. 
The sum thus stated by them in their last application, on the 15th 
May 1886, was Rs. 33,444-7-6. Upon that occasion, by consent 
of the (u editors, they obtained an extension of time for three 
months ; but they failed, as usual, either to consign or pay within 
the time allowed them. 

On the 12th December 1887, the creditors filed their plaint 
in this suit, praying either to have possession on the footing that 
the prior proceedings had effected a complete foreclosure, or to 
have the usual foreclosure decree. They claimed that the sum 
due to them was Rs. 43,450-11-6. In answer, the mortgagors 
filed a written statement in which they for the first time main- 
tained that the mortgage deeds did not cover interest, at all 
events beyond the stipulated term of payment, being the 23 st 
August 1877. They did not dispute that, in their repeated appli- 
cations which have been already referred to, they had constantly 
admitted and asserted that, under the deeds m question, they were 
not entitled to redeem, except upon payment of the principal 
sums, with interest thereon at Rs. 18 per cent, per annum until 
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paid ; and that in respect of such admission and assertion they had 
got an extension of time with the consent of their creditors. 
But they contended that none of these proceedings in the Subor- 
dinate Court of Gorakhpur could be referred to or founded upon, 
because they had not been registered in terms of Sec lion 17 of 
Act III of 1877. 

It does not clearly appear whether the Subordinate Judge 
was of opinion that interest was due under the mortgage deeds, 
and must be paid in order to avoid foreclosure. Had he been of 
that opinion, it would have been unnecessary for him to consider 
the effect, of the statements and admissions previously made 
by the mortgagors in order to obtain delay. He held that regis- 
tration of such proceedings was not compulsory, and that these 
admissions must receive effect ; but, being of opinion that the 
creditors had taken an undue advantage of the mortgagors* 
helplessness, he, upon grounds which he describes as equitable, 
found that the creditors were only entitled to simple interest, and 
allowed the mortgagors to redeem on payment of Rs. 24,990-15-0, 
within six months. 

Both parties appealed against that judgment lo the High Court 
at Allahabad. In disposing of the cross appeals, the Court, 
consisting of Sir John Edge, C. J., and Aikman, J., expressed 
an opinion that the mortgage bonds did not appear to contemplate 
the payment of interest post diem, that is, after the day upon 
which it was stipulated that the principal of the loans was 
to be repaid. But they held that the mortgagors, having, from 
time to time, obtained extensions of die term of payment, by 
admissions that interest was included in the amount due, could 
not confine their creditors to such rights as they would have had 
under the two mortgage contracts standing by themselves. Thev 
held that judicial proceedings did not inquire to be registered 
under Act III of 1877, Section 17 ; and also that the Subordinate 
Judge was not justified in finding that an undue advantage had 
been taken of the mortgagors. They accordingly increased the 
amount payable for redemption to Rs. 86,492-12-3, taking, as 
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the basis of their calculation^ the sum of R s. 33,444-7-6, which 
the mortgagors had admitted to be due on the 15th May 
1886. 

The only plea urged for the mortgagors in support of 
this appeal was that founded upon Act III of 1877, which 
had been rejected by both Courts below. Their Lordships do 
not think that, according to the tenor of the mortgage deeds, 
it was intended that the capital sums should cease to bear 
interest, upon the arrival of the time stipulated for their pay- 
ment. The learned Judges in the Courts below appear to have 
fallen into the error, which was corrected by this Board in 
Mathura Das v. Raja Narwidar Bahadur Pal (l),of con- 
fining their attention to a single passage, instead of taking into 
consideration the whole provisions of the deeds with respect to 
interest. In the present case, by the deed of the 21st August 
1875, the whole conditions and provisions of which are made 
applicable to botli loans, it is stipulated, in general terms, that 
interest at Rs. 18 per cent, per annum is to run upon the 
principal sums advanced, without any limitation as to the period 
of its currency. And it is also stipulated that, in default of 
punctual payment at the end of each year, the creditors are 
to be at liberty to treat interest as principal, and to recover 
it from the mortgaged property. It was therefore, in their Lord- 
ships 5 opinion, unnecessary for the creditors, respondents in this 
appeal, to rely upon the admissions made by the mortgagors 
in the course of the foreclosure proceedings. 

Although, in the view which their Lordships take the ques- 
tion whether those proceedings can be founded on, without their 
having been registered in terms of the Act of 1877, does not 
necessarily aiise in this appeal, they think it right to add that, 
having heard counsel fully upon the point, they are satisfied that 
the provisions of Section 17 of the Act do not apply to proper 
judicial proceedings, whether consisting of pleadings filed by the 
parties, or of orders made by the Court. 


(1) L. R, 23 I. A., 138. 
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Their Lordships will, for these reasons, humbly advise Her 
Majesty to affirm the decrees appealed from, and to dismiss the 
consolidated appeals with costs. 

Appeals dismissed. 

Solicitors for the Appellant : Messrs < Barrow and Rogers . 
Solicitors for the Respondents : Messrs. Fyke and Parrott. 


REVISIONAL CRIMINAL. 


Before Sir John Edge, Kt 5 Chief Justice and Mr. Justice Burhitt . 

QUEEN-EMPRESS «. FATEH. BAHADUR.* 

Criminal Brocedure Code , section 555 — Jurisdiction — Appellate Court not 
disqualified by interest from granting permission to a subordinate 
Court to try a case. 

The interest which might disqualify a Court from trying or committing for 
tiiala case, having regard to section 555 of the Code of Criminal Procedure, 
will not prevent an appellate Couit from giving the permission contemplated 
by that section. 

In this case a complaint was lodged against one Fateh 
Bahadur, a clerk in the employment of the North-Western 
Provinces Club of the commission by him of an offence punish- 
able under section 409 of the Indian Penal Code in respect of 
moneys the property of the members of the Club. The com- 
plainant was the Honorary Secretary of the Club. The case 
came before the Cantonment Magistrate of Allahabad, who, being 
himself a member of the Club, referred it to the Sessions Judge 
under section 555 of the Code of Criminal Procedure to obtain 
his permission to try it. The Sessions Judge was also a member 
of the Club, and held on this application that the prohibition 
contained in section 555 inferentially applied to him also and 
disabled him from giving the permission asked for. He accord- 
ingly declined to grant permission to the Cantonment Magistrate 
to try the case. Against this order of the Sessions Judge the 
complainant applied in revision to the High Court. 
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Mr. Cr. P. Boys , for the applicant. 

Edge, G. J. and Burkitt, J. — A charge under the Indian 
Penal Code came on for investigation before the Cantonment 
Magistrate of Allahabad. The person charged had been a servant 
of the North-Western Provinces Club He was charged with 
having committed the offence punishable under section 409 of the 
Indian Penal Code in respect of moneys belonging to the Club. 
The Cantonment Magistrate was a member of the Club, and he 
referred the matter to the Court of the Sessions Judge of Allaha- 
bad for permission to proceed with the case. The Sessions Judge 
was also a member of the Club, and held that as he was interested 
as a member of the Club he had no jurisdiction. In that lie was 
wrong There is nothing in section 555 of the Code of Criminal 
Procedure to suggest that under these circumstances the Sessions 
Judge of Allahabad had not jurisdiction to grant permission to 
the Cantonment Magistrate to try the case or commit it for tiial. 

We set aside the order of the Sessions Judge of Allahabad 
and direct the present Sessions Judge of Allahabad to consider 
the reference from the Cantonment Magistrate, as he lias juris- 
diction to decide whether permission should or should not be given 
to try, or commit for trial, the accused. 


APPELLATE CIVIL. 


Before Mr , Justice Banerji and Mr . Justice Atkman. 

INAYAT HUSEX and others (Plaintiffs) v. ALI HtJSEX and others 

(Defendants).* 

Limitation — Adverse possession — Possession of usufructuary mortgagees 
— Act No. XV of 1877 ( Indian Limitation Act) schedule n, article 141 
— Burden of proof. 

The possession of a usufructuary mortgagee boing the possession of all the 
persons who have the right of redemption, that is, of all the persons entitled to 
the estate, it is only when after redemption possession is taken by some of tho 
persons so entitled that their possession can become adverse as against the others. 


* Eirst Appeal No. 238 of 1894 from a decree of Maulvi Muhammad Abdul 
Ghafur, Officiating Subordinate Judge of Meerut, dated tho 17th August 1894. 
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In a suit for possession of immovable property it is for the plaintiff to show 
by some jprima, facie evidence that he has a subsisting title not extinguished 
by the operation of limitation before the defendant can be called upon to sub- 
stantiate a plea of adverse possession, Parmanand Misr v. Sahib All (1) and 
Jafar Husain v. Mashuq Ali (2) referred to. 

In dealing with the question of possession as between brothers and sisters 
in native families regard must be had to the conditions of life under which such 
families live, and to the fact that in such families the management of the pro- 
perty of the family is, by reason of the seclusion of the female members, 
ordinarily left in the hands of the male members In the case of such 
families slight evidence of enjoyment of income arising from the property is 
sufficient pnmd facie proof of possession. Fazal Karim v. Umda JSibi (3) 
referred to 

The facts of this case sufficiently appear from the judgment of 
the Court. 

Pandit Sandar Lai and Maulvi Ohulam Mujtaba ; for the 
appellant. 

Pandit MoU Lai , for the respondent. 

Banerji and Aikman, JJ.: — The following pedigree shows 
the relationship between the principal parties to the suit out of 
which this appeal has arisen : — 

Karamat Ali. 
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Inayat 

Husen 

V. 

Ali Hitsen. 


Hashmat All, 
son. 


Altaf Ali, 
son, died 
childless. 


Mubarak-un-nissa, Latif-un-nissa, Sakina JBegam, 


daughter. 

L 


Ali Husain, Azrnafc Ali, 
Df t. No. 1. Df t. No. 2 


I I 

Wizarat BismiUah 
Husain, Begarn, 
Dft. No. 3. Dft. No. 4. 


r 


j 


daughter. 


daughter, 
Dft. No. 6 


Inayat Wajahat 

Husain, Husain, 

Plaintiff. Plaintiff. 




Rahmat Ali, Majid-un*nissa, Tarif-un-nissa, 

Dft. No, 6. Dft . No. 7. Plaintiff 

(1) I. L. R„ II All., 438. (2) L L. R., 14 AH., 193. 

(3) Weekly Notes, 1884, p. 171. 
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The property m suit originally belonged to Karamat Alp who 
died about fifty year* ago, leaving him surviving his two sons and 
three daughters, who were heirs to his estate. The names of his 
sons alone, however, were entered in the revenue papers, and on 
the death of Altaf Ali the name of Iiashmat Ali alone was 
recorded, although the right to his share devolved on his surviving 
brother and sisters. Upon Hashmat All’s death the names of his 
sons and daughter, who are the first four defendants to the suit, 
were entered in respect of the whole property. 

The first and second plaintiffs are the sons of Latif-un-mssa, 
and the third plaintiff is a daughter of Mubarak-un-nissa. The 
fourth plaintiff is the purchaser from the other plaintiffs of a por- 
tion of what is alleged to be their share of the estate of Karamat 
Ah and she is evidently financing the suit The extent of the 
legal share of the fir&t three plaintiffs is 35 siliams out of 140, 

one-fourth. 

The plaintiffs allege that they have all along been in possession 
of their share jointly with the other heirs of Karamat Ali, but 
the first four defendants now dispute their title. The plaintiffs 
therefore brought this suit for establishment of their right to a 
fourth share, for possession of that share and for partition of 
certain houses. 

The mam defence to the suit was that of limitation. The 
lower Court has allowed it and has dismissed the claim. 

As regards a portion of the property claimed, namely, the 
resumed muafi lands in kasba Khurja, the plea of limitation 
cannot prevail. Those lands were mortgaged by the ancestor and 
were in the possession of the mortgagee. The mortgage having 
been discharged out of the usufruct, it was redeemed by the 
defendants Nos. 1 to 4 in 1888, when they took possession. The 
possession of the mortgagee was the possession of all the persons 
who had the right of redemption, that is, of the persons entitled 
to the estate. It was only when, after redemption, possession was 
taken by the first four defendants that their possession became 
adverse to the plaintiffs, As the suit was brought within twelve 
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years from the date of the defendant’s possession, it was, as 
regards this part of the claim, within time. The Court below has 
evidently erred in dismissing this portion of the claim as barred 
by limitation. There is no question as to the title of the 
plaintiffs and the extent of their share. So far as the muafi lands 
are concerned their title has not become extinct by lapse of time, 
and they are entitled to a decree. 

With regard to the remainder of the property it is contended 
that the suit is governed by article 144 of the second schedule to 
Act No. XV of 1877, and that the burden of proof was on the 
defendants to establish the adverse possession alleged by them. 
In our opinion in every suit for possession, the plaintiff must 
prove not only a legal title to possession, but a subsisting title not 
barred by the law of limitation. The effect of that law is not 
only to bar the remedy on the expiry of the prose ribed period 
of limitation, but to extinguish the right (vide section 28 of Act 
No. XV of 1877). It is therefore for the plaintiff to show by 
some 'primd facie evidence that he has a subsisting title not extin- 
guished by the operation of limitation before the defendant can be 
called upon to substantiate bis plea of adverse possession. This 
was held by this Court in Parmanand Misr v. Sahib Ali (1) 
and Jafar Husain v. Mashuq Ali (2). 

The quantum of evidence which it will be necessary for 
the plaintiff to adduce will depend on the circumstances of each 
case. In some instances very slight evidence may be sufficient, 
to shift the burden of proof on the defendant. We agree with 
the observation of the learned Judges m Fazal Karim v. Umda 
Bibi (3) that in dealing with the question of possession as 
between brothers and sifters in native families regard must 
be had “to the conditions of life under which such families 
live” and to the fact that m such families the management of the 
property of the family is, by reason of the seclusion of the female 
members, ordinarily left in tiie hands of the male members. 

(1) I L. B, 11 All, 432. (2) I. L. R, 14 All, 193. 

(3) Weekly Notes, 1884, p, 171. 
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In the case of such families slight evidence of enjoyment of 

income arising from the property is sufficient primd facie proof 

of possession In the suit before us the evidence adduced by the 

plaintiff hardly amounts to such proof. 

[The rest of the judgment m this case deals mainly with the evidence in the 
case and therefore is not reported — Ed.] 

REVISIONAL CRIMINAL. 

December 18. _______ 

Before Mr Justice Blair. 

QUEEN-EMPRESS 0 . LALTA PRASAD * 

Act No. XI of 1890 (Prevention of Cruelty to Animal n Act) section G(I) 
— Meaning of the word “permit,” 

Meld that the word “ permits/’ as used in section 6, clause (1), of Act No 
XI of 1890, implies knowledge of that which is peimitted. 

This was a reference under section 438 of the Code of 
Criminal Procedure made to t,lie High Court bv the Officiating 
District Judge of Saharanpur on an application for revision of 
an order passed by the Joint Magistrate. 

The facts of the case are thus stated in the referring order: — 

“ The applicant is a resident of the district of Farrukhabad, and 
“ is the sole proprietor of a Company carrying goods and pas- 
sengers between Saharanpur and Raj pur. He carries on bu- 
siness under the style of Lalta Prasad & Co. The local 
“ manager of the business is Lalta Prasad’s nephew Jauki Das. 

“ It is admitted that he has complete control of the management, 

“ and that he has various other local managers, clerks and drivers 
“ under him. Applicant was prosecuted under section 6 (1) of 
“ Act XI of 1890 (The Prevention of Cruelty to Animals Act), 
“aud fined Rs. 100, for permitting to be driven in a tonga a 
“ horse which was suffering from severe harness galls and exces- 
sive weakness. The only point taken by Mr. Vansittart 
“for petitioner is tlut Lalta Prasad cannot be said to have 
“‘permitted’ the unlawful use of the animal. It is admitted 
“ that, Lalta Prasad is a respectable man, that he usually resides at 
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* Criminal Revision No. 652 of 1897. 
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u Farrukhabad and rarely conies here, and that he was at Far- 
“ rukhabad when the alleged cruelty was committed.” 

Under these circumstances the Sessions Judge was of opinion 
that the applicant could not be said to have “ permitted ” the 
alleged cruelty within the meaning of the Act. 

Mr. A. E . Ryves , in support of the reference. 

The Government Advocate (Mr. E. Ohamier), for the Crown. 

Blair J.— This is a case which has been submitted to this 
Court under section 488 of the Code of Criminal Procedure, with 
the recommendation that the order of conviction should be 
quashed. The person convicted is unquestionably a resident of 
Farrukhabad. He made it his business to let out horses and 
ponies on hire, and a certain pony, his property, was being used, 
and cruelly used, on the high road between SaMranpur and 
Rajpur. The driver who committed the ill-usage was his ser- 
vant ; the nature of the ill-usage was this, that the pony was 
driven when it was, through collar galls, quite unfit to be so 
driven The question is whether the owner “permitted ” such 
illegal employment of the animal. The word “permit” has a 
well known meaning, and, unless under very exceptional cir- 
cumstances, implies knowledge of that which is permitted. Such 
knowledge, it is not suggested, was in the possession of the owner 
of the pony. Mr. Chamier lias been instructed to call my atten- 
tion to two cases iu the English Reports, in which a larger mean- 
ing has been given to the word “ permit ” than that which it 
bears in common parlance. One case is reported in 13 Law 
Journal, C. P., page 819; the other is reported in Law Reports 
12 Q. B., page 639. In one case the person convicted was the 
owner of a licensed Music Hall. The other was a case of a Railway 
Company. I do not think the special circumstances existing in 
those cases have any parallel in this, and I am not aware of any 
case arising in an Indian Court in which the word “permit” has 
been interpreted, in a quasi-crimmal case, in any meaning more 
extensive than that which it obtains m common parlance. No 
doubt the decision of this case adversely to the conviction will 
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materially limit the usefulness of the Act. That is a conclusion 
which I cannot obviate if the plain wording of the Act seems to 
me to make for the more limited construction. I therefore reluc- 
tantly set aside this conviction and order the fine, if paid, to be 
at once returned. 

APPELLATE CIVIL 


Before Sir John "Edge , Kt , Chief Justice, and Mr . Justice Burlcitt * 
TIKAM SINGH and others (Defendants) t>. THAKUR KISHORE 
RAMANJI MAHARAJ, through SHEO GOPAL and others 
(Plaintiffs).* 

Civil ^Procedure Code , sections 32 and 10S — JPoweis conferred by section 32 
exerciseable even after an order has been passed under section 108, 

Meld that the powers conferxed by section 32 of the Code of Civil Pro- 
cedure m respect of the addition of parties were exei’ciseable even after a suit 
had been leinstated on an application under section 108 of the Code made by 
one of the defendants who had not been served with notice of the suit. 

In this case a suit for sale under the Transfer of Property 
Act was brought by the trustees of a certain temple against Magau 
Behari Lai, Tikam Singh his son, and other defendants. In that 
suit a decree tor sale was made. Subsequently Tikam Singh, 
who had not been served with notice of the suit, applied under 
section 108 of the Code of Civil Procedure to have the decree 
set aside as against him, and it was accordingly set aside. After 
the suit as against Tikam Singh had been reinstated on the file 
of pending suits, the plaintiffs made an application under section 
32 of the Code of Civil Procedure praying that a minor brother 
of Tikam Singh, and Tikam Singh’s two minor sons should be 
brought upon the record as defendants, they being all members 
of the same joint Hindu family and parties interested within the 
meaning of section 85 of the Transfer of Property Act. This 
application was granted and the names of the minors were put on 
the record of the suit. Against this order Tikam Singh appealed 
to the High Court. 

* First Appeal from Order No 112 of 1896 from an order of Maulvi 
Syed Muhammad Seraj-ud-din, Subordinate Judge of Agra, dated the 18th 
November 1896. 
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Munshi Earn Prasad , for the appellants. 

Mr. I), W. Banerji, for the respondents. 

Edge, C. J. and Burkitt, J. — A suit for sale under the 
Transfer of Property Act was brought against Tikam Singh and 
others. A decree for sale was made. Subsequently Tikam, who 
had not been served with notice of the suit, presented an applica- 
tion under section 108 of the Code of Civil Procedure to have 
the decree set aside as against him, and it was accordingly set 
aside. Thereupon the plaintiffs applied to have Tikands minor 
brother and his two minor sons brought on under section 32 of 
the Code of Civil Procedure as defendants; they being all mem- 
bers of a joint Hindu family and parties interested within the 
meaning of section 85 of the Transfer of Property Act. The 
Court made an order bringing the minors on the record. From 
that order this appeal has been brought. It appears to us that, 
as the suit was still at hearing before the Court of first instance, 
so far as the plaintiffs and Tikam Singh were concerned, the 
Court could exercise its discretion under section 82 of the Code 
and add these defendants. We cannot say that the Court exer- 
cised its discretion wrongly. Such a case as this can but seldom 
occur, but in similar cases a Court should be cautious in making 
an order under section 32 of the Code of Civil Procedure. Here 
the parties brought on were all in the same interest. Other cases 
might occur in which the interests might be conflicting. We 
dismiss this appeal with costs. 

Appeal dismissed. 


Before Mr, Justice Aikman. 

PR AN NAT El GHOSE (Petitioner) v. JADO NATH BHATTACHARJI 
(Opposite Party).* 

Act No. V of 1881 (Probate and Administration Act), section 9 — Appli- 
cation for probate by an executor. 

Although under section 85 of the Probate and Administration Act, 1881, 
it is within the discretion of the Court to refuse to grant an application for 

* First Appeal from Order No. 79 of 1897 from an order of C e L. M. Bales, 
Esq., District Judge of Benares, dated the 10th Tuly 1897. 
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letters of administration, no such discretion is given in logard to an application 
for piobate by a peison selected by a tostatoi foi the adnnuistration of bis 
estate, Jieera (Jaomar Sircar \ J)ooraamom Dasi (t) referied to. 

Tins was an appeal arising out of an application for piohate 
of a will under section 9 of Aet No. \ : of NSl. "flic applicant, 
Balm Frau Nath (Those, and the opposite part \ , Balm dado 
Nath Bhattaeharjn wore the two executors of tin 1 will ot Musani- 
mat JSonaimmi Dash Jado Nat It took out predate of i h<» will 
in the ( kuirt of t he DistncJ Judge of Bennies on the 9th May 
1896. Fran Xath Minis' to lane declined to take au\ part in 
carrying out. his duties as rwiilur, and m fact -conn to have been 
suc<l by dado Xath in the (Jourt of Small Caus'- for the recovery 
of* moneys in his posse-Mon belonging to the (Mate of the hMatnx. 
Subsequent I v , on the 1 7th of March 1897, Fran Xath applied 
to the Court of the District Judge tor probate to he granted to 
him of the will of Murammat Soiiaimiu. r Kh ?-* ipplmation was 
opposed In Jadu Xath and w,s disiifn-ed in the Judge, ehieflv, 
it w ould appeal , on t he ground that the applicant had been sued 
1>\ the opposite parly in hh capacity as executor and a deeiee had 
been pa^ed against him in the Benares Small Fm-e Court. 
Fiom this on lor the applicant appealed to (he High Fourt. 

Bahu Jogiudro Nath, <lm mih rt , for the tppellant. 

Balm ft r fish (Uuimha Infih'rjt, tor the respondent. 

A I k M AN, J.-~ This appeal arises out of an application made 
under the Probate and \dmuusf ration Art of NS! toi probate 
of a will. On the 20th of December 189,7, Mtisunmal Sonamana 
a Hindu huh, executed a will, in which she named the appellant 
Fran Xath Ohose and tin* respondent Jadu N..fh Bhattaeharji 
executors of the will. On the 9th of May D9»>, the latter 
applied for and obtained probate of the will fiom the Distnet 
Court of* Benares. On the 17th nj Match 1897, the appellant 
also applied lor probate of the will This application wa** refus'd 
by the learned District Judge, and tin* applicant appeals to this 
Court, The appeal mte! sneered. Se< turn 9 of tin Act provide 
(i) i. U li„ iii Calc f i%. 
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that when several executors arc appointed probate may be granted 
to all simultaneously or at different times. If the applicant is 
an executor named by the will and is under no legal incapacity 
to act, the Court lias no option but to grant him probate Section 
85 of the Act enacts that it is within the discretion of the Court 
to refuse to grant an application for letters of administration, 
but no such discretion is given in regard to an application for 
probate by a person selected by a testator for the administration 
of his estate The case of Heera Coo mar Sircar v. Doorgamom 
Dasi (1) is in point. I decree the appeal, with costs here and 
m the Court below, and direct the District Judge to grant the 
application. 

Appeal decreed . 
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lief ore Mr . Justice Blair and Mr J itsl ice Atlcman . 
ilAGHUNATH KUAKl AM) aisO'ihmk (Dhfdndants) v. MUNNAN MISR 

(PDATjmvr).# 

lit fid it law -Mttak&hara- Succession -Sister's son. 

Jfeld taut in tin.* abnome ol no.irot relative ■» a m.ui may In* hon to his 
mothoPs brothoi as i c# arris property which is governed hy tlic MitaLsh.u a hvu of 
mhenfcance Thakooraxn Sahiha v Mohitn Lai l (2) ; lino Kunni Si no ft, v 
Nawah Mahomed Fyz Ah khan (3) , Amrifa kvmai i Dein v hale tv 
JNaram Chat rahutty (l) , Gird hart Dali Hoy v Phe llenqal Gone) nrneni 
(5) ; Narami Kuar v i’handx l)in (0) and Umaul Hahadiu v. Ihhn Chand 
{7) i cl cried to. 

Tins was a suit to set aside a deed ol gift. The plaintiff was 
the nephew — sister’s son — of one JTand Copal lAmde. JSfand 
Copal died .some twenty years be foie suit and Ins widow llaghu- 
nath Kuari succeeded to the property loft by him. On the 29th 
of April 1 80 1 the widow executed a deed of gift of (lie property 
left by JNanil Copal in favour of one Hub Cal, a stranger to the 
family. The plaintiff thereupon sued to have the deed of gift 


lso7 

JJecrmher 25 


* Second Appeal No Nb3 of 181)5 from a decree of JCuar Juala Dr as ad. 
District Judge of Mirzapur, dated the 2nd May 1805, confluning a decree of 
Rai Pandit Xndai Narain, Subordinate Judge of Muzapar, dated tho 20th 
September 1 30 1. 

(1) I. In It, 21 Oah*., 105. (!) JO W. lU’.lt, 7b. 

(2) 11 Moo I. A., 580 (5) 12 Moo. L A , J 18. 

# 01) 11 Moo. 1. A., 187 (r>) L L. u. a 0 All., 167. 

(7) X. L. lv., () Calc., lie. 
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executed by the widow set aside on the grounds that the property 
with which it dealt was ancestral and that he (this plaintiff) was 
{ he reversioner to the oblate of Nand Gopal The Court of first 
instance (Subordinate Judge of MirzapurJ gave the plaintiff a 
decree so far as the immovable properly dealt with by the deed 
of gift wa< <on<en;ed, but dismissed the suit in respect of the 
movable proper!} entered in the deed. The defendants appealed. 
The lover appellate Court (Officiating I>W riot Judge of Mirza- 
pur) dismissed the appeal. 

The defendants thereupon appealed to the High Clour!. 

Mr. 1C. Wftllach, for the appellants. 

Munshi Ut/7)b Pra^nl ami I>abu Bishnih Chanda tor the 
respondent. 

Reair and Airman - , JJ. — r f ho appellant Musamma! Raghunatli 
Jvuari is tln k widow of one Nand Gopal, who died upwards of 
twenty years ago leaving certain immovable property. Nand 
Gopal died without any issue. On the 120th of April 1S92, 
Musammat Raghunatli Kuari executed a deed, in which, after a 
recital that she is in .'•ole and exclusive possession of the above- 
mentioned immovable property , she deebucs that after luo death 
one Hub Lai, a minor, who is unconnected with the family, shall 
be full ov ner of this property and of certain movable property. 
This deed was regLfeiod on the f>th of May 1S!)2. The plaintiff, 
who is lespondent in this appeal, is the son of Nand Gopaks 
sister. lie came into Court on the allegation that the above deed 
was invalid, inasmuch as Musammat liaghunafh ICuari, a childless 
widow, had no power to make a transfer of the property. He 
prayed for the cancel hit ion of the deed, ile obtained a decree 
from the Subordinate Judge declaring that the deed, so far as it 
related to the immovable property, should be of no effect after 
the death of Musamnuf Raghunatli Kauri. The deed, so far as 
it related to the mumble property, was upheld. On appeal this 
decree was affirmed hy the learned District Judge. This second 
appeal has been brought by Musammat iiaglumath Ivuari and tho 
minor Hub Lai, who was made a defendant to the suit. 
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The learned counsel who argued the case on behalf of the 
appellants put forward two contentions. The first of these was 
that the execution of the deed in question gave the plaintiff no 
right of action. We are of opinion that this contention cannot 
be sustained. We consider that it is immaterial whether the 
deed be regarded as a deed of gift or as a will. In this 
deed Musammat Ragluinath Kuari undoubtedly asserts a full 
ownership to the property to which the plaintiff claims ho is 
entitled to succeed on her death The deed was registered by her 
in a public office We consider that there is no doubt that the 
action of Musammat Raghunaih Kuari throw a cloud upon the 
plaintiff ; s title, and that it is open to the Court under the 
provisions of section 12 of the Specific Keliet Act, lb/ /, to make 
the decree which it did made .is against Musammat llaglmnatli 
Kuari. But wo arc so far with the learned counsel in that we 
hold that the plaintiff had no cause of action against the minor 
Huh Lai, inasmuch as the latter had done nothing to assert any 
title or claim under the deed in his favour. We think that the 
decree of the lower Court must be modified by dismissing the 
minor from the suit. 

The next contention upon which the loirned counsel for 
the appellant relied in assailing the decree of the Courts below was 
that a sister ? s son is no heir according to the Mitaksliara law, 
by which the part ies are governed. Tt is found by the lower 
Courts that the deceased Nand Copal left no nearer heirs than 
the plaintiff. The learned counsel for the appellant contends 
on the authority of two rulings of tho Privy Council, namely, 
ThaJcoorain Sahiha v. Mohan TjoLI (0 and Rao Karan Sing v. 
Nawab Mahomed Fyz All Khan (2), that a sister’s son is no 
heir according to the Hindu law. The former of these rulings 
was considered by a Pull Bench of the Calcutta High Court in the 
case of Amrita Kumavi JDcbi v. Ralccc iV" arain 0 hahvabv/tty (3) 
and it was held that it could not he looked on as an authoritative 

00 11 Moo. X. A., 3S0. (2) U Moo X. A., 178. 

(3) in W. R.> F. B«, 7(>. 
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1RU7 decision against i he rights of the sister s son. Wo entirely 

UAauuNArir < ‘ onn,r iu tll< ‘ viou "hirh \\;h taken b\ the Uilmfta High Court 
Kuaiu as to the (41 erf ol the de<‘ Lion of their 1 jordship" of the Phvv 

Munnav Cornin']. In f he se*ond ease rol I<ni on by i ho learned conn-el, 

4 is true that their Lord-hip*' observed, at page 14b of the judg- 

ment: — It is clear that the sister and her descendants find no 
]>l.ue hi the tables of succession according to the law of the 
Mitakshara " But it is clear from f he judgment that it was not 
tr'eessarv for the Privy Council in this ease to decide as to tin 1 
rights <d a -i-(er V s>u, inusmut h a- the point had not been taken 
i i the lower (hum Hus cannot, in our opmio, , be looked on as 
an ant hontaf t\e derision binding upon u- advei-r to the nglifsof 
the sister’s '-on. It is vrue that I he -i-fei ? s son is not mentioned 
in the \1 itak-hara amongst other lolafives capable of taking hv 
initei ilunee the property ot a deceased Hindu in preference 
to the king Huh as was held by thm* Lordships of tin Privv 
Council, in the ease <rr* l hat*i Ltd Hot/ v. Tit * i Hant/ol ( ionrrti - 
'ttit'nT (I) the text of the Mitakshara 44 does not purport to Ik* an 
e\haustive enumeiation of all Bandhus wlio are capable of inherit- 
ing, nor was if cited as stu*lg or lor that purpose by the author of* 
the Mitakshara, if is usd snnpl\ as proof or illustration ot his 
proposjf mu, that f hem are time kinds of ela-ses of Bandhus. v 
In the ease ju-t referred to it was held that a maternal made is 
an Theii Lordships oh-er\ ed that such an inference, vie., 

that a maternal unde was incapable of taking tin* property of 
a deceased Hindu i( in the teeth of the passages w Inch say that 
the king e.m fake only if there Ik* no relative- to the deceased, 
.Mrms to la* violent and unsound. ” We are of opinion f hat this 
observation applies with equal force to the ease of the sisteLs 
son. In the judgment ju-f quoted their Lorddiips referred, if 
not with appiovah at all events without disapproval, to the Full 
Bench derision of the Calcutta High Court, which has been 
mentioned above. In the ease Nttrmm Knar v. Ghandi JJin 
(2) this Co urt 7 referring to the Full Bench ease of fin* Calcutta 
(1) 12 Moo. I. A., 448 *t p, 407> (2) I. U R., 0 AIL 4U7. 
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High Court, and to another case — Umaid Bahadur v. TIdoi 
Ghand (1) — observed • — “All that these authorities, as it appears 
<o us, establish is that, according to tin 4 Mitakshara, which is 
the law prevailing in these Provinces as to inheritance among 
Hindus, a sister’s son may be 4 heir to his mother’s brother, a 
proposition which appears at one time to have 4 been doubted. ” 

On a review of all the authorities we have no hesitation in 
coming to the 4 conclusion that, in the 4 absene 1 of nearer relative^, 
a man may be heir to his mother’s brother as regards property 
which is governed h\ the 4 Mitakshara law of inheritance This 
disposes of the 4 second contention of the learned counsel for the 
appellant. The result is that \\e modify the decree of tin 4 lower 
appellate Court by dismissing the 4 suit as against the 4 minor Hub 
Tad. As the 4 appeal has substantially failed, the respondent will 
have his costs in this Court. 

Decree modified. 


Before Sir John Bdge, Ki , Chief Justice and Mr Justice Blair. 
SHANKAR DAT I>UBK (Applicant) v RAIMA KRISHNA (Dkciuik- 

h older).* 

Civil Procedure Code, section IDS — Decree e.t parte - Appearance --Pleader 
retained ta suit but not instructed. 

A puny defendant retained a pleader to defend the suit against him. and 
the pleader hied a vakalatnamah and did certain acts for t-1 e defendant- How- 
evot, when the suit c uno on for hearing the pleader came into Court and stated 
that he had no instructions and could not go on with the case, practically, that 
ho had retired from the case The Court pioceedcd with tin* suit and made a 
decree in favoni of the plaintiff, 

Held that this decree was a decree e.x parte within the meaning of section 
1 OS of the Code of Civil Procedure. Bhaywan Dai v JTira (2) and Jonardan 
Dobey v. Ramdhone Singh {2) referred to Sahibzada Zein ul-abdin JOian 
v. Ahmad Baza Khan (1) distinguished 

The fuels of’ this ruse are full) stated in I he judgment of the 
Court. 

* First Appeal No 2 of 18**7, from an order of Munshi Mata Pi a sad. Sub- 
ordinate dudge ol Benares, dited the 8th October 1800. 

(1 - I. L R , (> Calc ,110. (.3) 1. L R., 23 Calc , 738. 

(2) I L. 10 All., 3 m (4) L. R. f ' I. A., 233 
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Pandit Sundar Lai and Munshi Kalindi Prasad , for the 
appellant. 

Messrs. 1\ Gowlan and D, iV. Banerjb , for the respondent. 

Edge, C. J., and Blair, J. : — Rui Radha Krishna brought 
a Suit against Shankar Dat Dube, then Baja of Jaunpur, on a 
bond alleged to have been given by the Rajahs deceased elder 
brother. The Raja entered an appearance, tiled n written state- 
ment and appointed pleaders to act for him. One of those 
pleaders was one Saiish ChamLr, a pleader practising at Benares, 
The suit in question was tiled in the Court of the Subordinate 
Judge of Benares, and the vaknlatnamah which vas given by 
the Baja authorised Saiish Chamlar and the other pleadeis theiein 
named to conduct the suit on behalf of the Baja, and to answer 
any questions, &c, Saiish Chamlar obtained more than one 
adjournment, and on the 61st of January 1896, he obtained an 
adjournment until the 10th of March m lhat }eur On the 19th 
of March when the suit was called on for hearing and disposal, 
Satish Ohandar stated that no one had come near him on the part 
of the Raja, and that he had no instructions. Thereupon the 
Subordinate Judge pro< ended to dispose of the suit upon the 
evidence on tho record, and, arriving at a finding in favour of 
the plainiifi, made a decree for the plaintiff. Baja Shankar 
Dat Dube subsequently applied to the Subordinate Judge under 
section 108 of Aet No. X LV of 1 8.82 for an order to set aside 
the decree. The Subordinate Judge, without, considering whether 
Raja Rlmnkcr Dat Dube na^ prevented by sufficient < ause from 
appearing and maintaining his dele in e at the hearing on tin* 19th 
of March 1896, dismissed t he application on tin* ground that the 
decree in question which he had parked against Raja Shankar 
Dat Dube was not a decree passed ex parte, % He appears to 
have arrived at that, conclusion because he considered that on the 
19th of March 1896, tin* Raj i was represented by Satish Rhandar 
having instructions. This is an appeal from that ord**r. 

Although Satish Ohandar was still the vakil of the Raja, and 
under his vakalatuaraah had full authority to act in the suit 
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within the limits of that vakalatnamah for the Raja he stated 
that he had no instructions. We understand from that, that he 
had practically retired from the case. It is difficult to understand 
how a pleader, even in (lie Court of the Subordinate Judge of 
Beuares, can conduct a case for the defendant without instruc- 
tions. It appears to us that the decisions of the Court in Bhag- 
wan Dai v. Hira (1) and of the High Court at Calcutta in 
Jonardan Dobey v. Ramdhone Singh 12) are authorities in 
favour of the contention of the appellant that an application lay 
in this case under se dion 108 of Act No. XIV of 1882. On 
the other lund we have been pressed by the learned counsel for 
the plaintiff decree-holder with the decision of their Lordships 
of the Privy Council in Sahibzada Zein-ul-abdin Khan v. 
Sahibzada Ahmad Baza Khan i x 3). The procedure which the 
Subordinate Judge must, in our opinion, have adopted was that 
under section 157 of Act No. XIV of 1882. That section makes 
applicable, so far as may be, to eases coming within the section 
the procedure of Chapter VII of the Code. Section 157 appar- 
ently relates to a later period in the litigation than the sections 
which are to be found in Chapter VII, but there is no difficulty 
in ascertaining the rule to be followed in cases under section 157 
by reference to Chapter VII. It has been contended for the 
plaintiff decree-holder that the effect of the decision of their 
Lordships of the Privy Council in Sahibzada Zein-ul-abdin 
Khan v. Sahibzada Ahmad Raza Khan (3) is that there can be 
no decree which can he called a decree ex parte against a defendant 
who has at any lime and on any occasion before the decree is 
made put in an appearance in the suit, although at the hearing 
he may have been absent and unrepresented, or may have had 
present merely a pleader who had no instructions. In our 
opinion the decision of their Lordships of the Privy Council 
merely referred to the opening paragraph of section 119 of Act 
No VIII of 1859. That, section itself shows quite clearly that 

(1) I. L. R, 19 All, 35U. (2) I L. It, 23 Calc, 738. 

(8) L. R , 5 I. A, 233 ; 8. 0, I. L. R, 2 All , 07. 
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there can bo e,r pa rtf d«vr<*cs ntcduid defendants whether or not 
they have put in appraraum- in tin -nil Tin* prohibit ion of 
an appeal in the earlier part of action ID* is limited, to apply 
the derision of their Loid-hips of fin 1 Pnv\ (bmnil, to a ease 
m w fu<*h t he defendant had rod pul in a u\ appearance a i ali. 
In our opinion tin' de n^ion of* their Lordship- of* tin* Priv> 
Pouneil has no hearing on the c,n‘ before u- horn. 

A\Y hold f huf this \\u< a de< ree pascal or parte againflt a 
defendant \wthm the meaning <>f h‘i Imn IOX of’ Aft No XI V 
of 18S V 2 for. although The defendant's plead* r was phvMfally 
j n in ( kmru In* w i- no 1 there i opr* -ent mg the deft wimt m 
tin* suit. Wo -ct a-ide the order undor upped, and \\<* remand 
tliis fjw u der section .Mil! of \rt No XIV of 1S.SJ to the (burf 
oitho Subordinate JudLce to be dt-po-ed of* on the merits We 
inakf fid- onh r w ith oo-N to thf repr* sent iti\ f of I* ija Shankar 
Dal Dube 

. 1 ppt tff ile< t'i ed it mi •'(? o,sr rematufetl. 

Hefore S\r John Fd*/r t AA, (*hu f Juit ice and Mr Jisxtire Hurkxtt 
UDrr NAD U,N T MNUU AM) o i uin.s v Drpkmm n r*) r Mil H K U , Dr, ua i iff).* 
('ante of n< hon Suit for rfaetat/ri J>’r removal if crop heft ndan? entitled 
to pofxexxmn under dtu ret of a r^mpetmf Fourt of tin 'rnue ~ VI tint kff % 
m artuaf jmirt x*wn under an ithoat then r of a Ftvi? Fot iri Vrtxpaxx, 

A hold it dt ei vo of i < ompctcnt l out t oi Ki'ii'iiut* f«>t poh^'HMon of t erf un hunt 
Ii , aid ohoinnnl under fhit donee lotnml jH>sst*ssn >u t*f the laud. H, 
howtivci, wiih itllow<*d to n mum m Muh WMVssuiy promotion a* the l md is was 
mjuUifo to enable him to- remove a nop which whs on the land H. lumoved 
hi« crop, ;in( f f hmunftci wood in n Ihvil Couit for a (Induration tha* ho wu« A's 
tenant of tin' land in quod, ion holding ot < upanty rights A. did not defend the 
Huit. and 1 1)0 <*ml Lomt passed a dorluratory dot r>'<* m faumr of tho plaintiff, 
and turthn procomhul to oxoouto th it dodaratoiy dm r»*o hy putting If tu 
jx>s«oshion. 8hit»«i'<|iiontly H auml A. foi damages in ro^poot of th« allogod 
rimnnud by A. of a muond orop, vdm’h ho UKNortoti t hut, 1 (IM h id «ow« upon 
tho Maul land. 

Held that H. had no <*au«o ot action, trnl th it ovon if in fm t ho had tiown 
tho crop in rtvjioct of uho h damages wmo dann<»d r ho <inl so at his own peril 
ami u« a treapassor. 

# First Appoul No, o«i of 1897> frcun un mdor of J. W. Muir, Ksq.^ District 
Judge of f’arrukhatmd, ilatawl the 12th May IHiL, 
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The facts of this case are sufficient]} stated in the judgment 
of the Court. 

Mr. A . E. Ryves , for the appellants. 

Mu ns hi Gulzari Lai , for the respondent 

Edge, C. J. and Burkitt, J. : —This was a suit for damages 
based upon an allegation that the defendants wrongfully cut and 
appropriated the plaintiff's crop. The facts of the ease, so far 
as they are material, are as follows : — The principal defendant, 
namely, Raja Udit Narain Singh, obtained an order or decree 
from a competent Court of Revenue establishing his title to 
possession of Hie land and establishing the fact that the plaintiff* 
had got no title, and, the plaintiff being in possession, the Court 
of Revenue decreed possession to the Raja and gave him formal 
possession. At that time a crop of the plaintiff's was growing on 
the land, and the arnin, apparently overlooking the fact that 
section 42 of the Rent. Act (Act No. XTI of 1881) did not apply 
to the case, allowed the plaintiff to continue in such necessary 
possession as would be requisite for gathering and removing the 
crop : possession of the land was given to the Raja. The plaintiff 
gathered and removed the crop, and thereafter brought a suit 
in a Civil Court for a declaration that he was a tenant of the 
Baja of the land in quest ion holding occupancy rights. That 
suit did not lie in the Civil Court, which had no jurisdiction to 
entertain it. The suit was one which came under sect ion 95 of 
Act No. XII of 1881- It was liable to be defeated also on 
another ground, namely, that, if the plaintiff was entitled, he 
was not in possession and could have sought consequential relief. 
For some reason the suit was undefended, probably through an 
oversight, or through indifference as to what the Civil Court 
might do in a suit which was not within its jurisdiction. This 
plaintiff got a decree declaring that he was entitled as an occu- 
pancy tenant. The Civil Court, having granted him a declara- 
tion of title in a suit in which it had no jurisdiction to interfere, 
next proceeded to execute its, declaratory decree by giving this 
plaintiff possession, overlooking the fact that the only execution 


1898 


Udit 

Najbain 

Singh. 

v. 

Shib Rai. 



1898 


TJbit 

Narain 

SlNOH 

<7 

Shir Rai 


I Hi *8 

January 1 2 


200 THE INDIAN LAW REPORTS, [VOL. XX. 

of a declaratory decree is for such costs as may be decreed and 
may not have been paid. This plaintiff alleges that he sowed 
the crop in respect of which this action is brought. Tf he sowed 
the crop, he sowed it as a trespasser. Ho had got neither title 
nor l.uvlul possession. The first dismissed this suit. The 

Court of first appeal set aside t he decree of the first Court, and 
made an order under section />(> 2 of the (-ode of Civil Procedure. 
From that order this appeal has been brought. The plaintiff 
had no cause of action. If in fact the plaintiff did the crop 

m question, whh*h is disputed, he did so at Iris own risk and as 
a trespasser. We allow this appeal, and, setting aside the order 
of the (\>urt. of tir^f apped, \ve dismiss fhe apjval to that Court 
and restore the order of the fir-t Court. The appellant here 
will have his costs of this appeal and of the appeal to the Court 
of first appeal. 

Appeal decreed. 

Before Mr Justice Blair and Mr Just tee Aik man. 

TflK MUNICIPAL HOARD OF PAWN PORK ( Dbfbnpantb) v. LALUJ and 
A NOTH X It (PLAINTIFFS) * 

( \isiomari / right- Prescription —Ghat dedicated to the puhtu — Right to 
occupy specific portion of (that not susceptible of acquisition bp pres- 
cription —• (if any a put r as 

Held that no exclusive right <>t oeenp it ion < ould be acquittal hy preHcription 
in ini} wjpoafir pmfcion of a bathing ghat tin* use of which uah dedicated to 
the public. Huxam Ah v, Matukrnan (1) followed. Ti/ron v. Smith (T and 
Turner v Bing wood Highway Board (8) referred to 

The facts of this cam* arc fully stated in the judgment of the 
Court. 

The Covermnont Advocate (Mr. E. Cluniurr) and subsequently 
the ofliriating Government Advocate (Mr. A. E. Itj/ves), for the 
appellants. 

Pandit Moh Lai, for the respondents. 

# Second Appeal No. 891 of 18% from a decree of Hahn Madho Dae, Addi- 
tional Subordinate Judge of Pawnpoie, dated the 2nd May 1B%, reversing a 
decree of Hahn Ranke Hi hart Lag Muntdf of Oawnpore, dated the 27th Sep- 
tember 1894 

(1) I. L. R„ 0 All, 39. (2) 9 A. and K. 400. 

(8) L. K., 9 Kq., 418. 
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Blair, J. — This suit is brought by Lallu and Murli Dhar, 
two brothers, for the relief that, by a declaration of the rights of 
the plaintiffs and removal of the illegal interference offered by 
the defendants and the invalidation of the orders of the Municipal 
Board of Cawnpore, a decree may be passed in favour of the 
plaintiffs allowing them to sit whenever they please at their old 
seats mentioned below at the Sarsaiya ghat on the bank of the 
Ganges in the city of Cawnpore to attend to their jaj mans at the 
time of bathing and other religious performances, and to receive 
their dues and presents, &c., as usual from them with their 
consent. 

The plaintiffs arc Gangaputras, and have no doubt themselves, 
as have, it is alleged, their ancestors, exercised their functions 
upon the Sarsaiya ghat 0( hers of the same class have done the 
same. What they claim is a right as Gangaputras to occupy to 
the exclusion of all other persons certain particular defined and 
measured spots upon the ghat. Their claim is based exclusively 
upon prescription. The defendants are the Municipal Board of 
Cawnpore, and, in the absence of proof to the contrary, must be 
presumed to have been acting within their jurisdiction in relation 
to the matters complained of, unless their right of control and in- 
terference is limited by some right acquired by the plaintiffs. No 
argument has been addressed to us questioning their general juris- 
diction. The history of the ghat is not absolutely clear, but this 
much we can gather from the pleadings and the admissions of the 
parties, that there has been at some time, probably remote, a de- 
dication of the ghat to the use of pilgrims desiring to perform 
their spiritual ablutions in the sacred river. Beyond doubt for 
the proper performance of those ablutions and accompany- 
ing ceremonies the services of Gangaputras would be re- 
quired. We have nothing before us to show that the plain- 
tiffs claim any interest in the soil upon which the ghat stands. 
Their allegation amounts simply to this : — “ We and our ancestors 
as Gangaputras, and for the performance of our functions of Gau- 
gaputras, have continuously and for an indefinite time occupied, 
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to the exclusion of all other Gangaputras and of all other persons 
whatsoever, the particular spots which we claim. "Wo are, there- 
fore, they say, entitled as of right now and in the future to use 
those spots as we have done heretofore.” It was upon that ground 
that the Subordinate Judge in appeal decreed their suit, which 
had been dismissed upon the giound of limitation in the Court of 
first instance. 

The judgment, the appeal against which wo .ire now hearing, 
is one of the most inadequate and peihnmtory performances that 
has ever come before us. It deals with and discusses none ol 
the questions of law, serious ami impoitant as they are, raised in 
this case. It assumes that the user alleged by the plaintiffs 
would, if proved, be a sufficient basis of title in the present and 
for the future. The defendants m their wntfeu statement alleged, 
and it is nowhere denied, that the land of the ghat belongs to Gov- 
ernment, and that the management and protection of such lands 
as are situate within the limits of the Municipal if y are under 
their control. The interference of which the plaintiffs complain 
was, the defendants allege, an arrangement by them of the seats 
to be occupied by the Gangaputras at such places as the defendants 
thought proper, and they contend that the plaintiffs have no right 
to object to such arrangement. 

The defendants also, in answoi to the claim by virtue of 
prescription, allege that the plaintiffs have not had uninterrupted 
user or user, as of right, upon the ghat, but that Mich user has 
periodically been prohibited by f hem one day per year from 1870 
up to the present date. 

That is one of the important picas which appeared unworthy of 
the notice of the Subordinate Judge, and yet, if that were established, 
coupled with the absence of proof that such interruption had ever 
been contested by any person interested, the strongest presumption 
would have been raised that the ocrupafion bv tin* plaintiffs of the 
part of 1 he ghat occupied by them was permissive only and was 
not an occupation as of right. Indeed, it would have boon possible 
upon that single plea to have dismissed the suit of the plaintiffs. 
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There are, however, questions raised m this case of larger scope, 
which may well be decided in this appeal, inasmuch as they may 
affect other similar claims in which particular incidents to be found 
in this case are absent. It is only fair to say that Mr , Moti Lal } 
for the respondents, frankly admitted that the claim of the plaintiffs 
could not m point of law be described as an easement. It is enough 
therefore to say that, inasmuch as the claim of the plaintiffs was 
not based upon any allegation of right either in the soil of the 
ghat or in any other soil to which their user of the ghat was ap- 
purtenant, and inasmuch as neither the English nor the Indian 
law recognizes such a right as an easement in gross, the plaintiffs 
have to establish their claim upon some other basis. 

Mr. Moti Lai contended then that the right of the plaintiffs 
was of the nature of a customary right and fell within the scope 
and meaning of section 18 of the Easements Act of 1882. We fail 
to see the applicability of that section to the fa its of the case. The 
illustrations given both imply some right of ownership, occupation 
or habitation of some particular place. A n amber of cases have 
been brought to our attention, of which perhaps the most impor- 
tant one i.s that of Tyron v. Smith (1). That was a suit in which 
the lord of the manor sued in trespass a person who had erected or 
begun to erect a booth upon some part of his estate. The defend- 
ants statement was, put shortly, that by ancient custom a public fair 
was held upon that manor, and that for the convenience of persons 
frequenting it all victuallers were allowed from time immemorial 
to erect booths for the supply of refreshments. It was held that the 
custom had been proved and that it was a reasonable custom. 
That case in no way helps the contention of the respondent. The 
right pleaded was really the right of the public to have stalls 
erected for their refreshments and not an exclusive right claimed 
by one of the victuallers to occupy any particular spot. And it 
may be taken generally that the English law recognizes no right 
of the nature of easements, and not being easements, other than 
public as distinct from private rights, though such rights may be 

(1) 0 A. and E., 40G. 
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limited to the inhabitants of a manor or township, but within that 
limit they are publici and not privati juris . In the present 
ease it appears manifest, indeed it is not denied, that the 
dedication of the ghat must have been n dedication to the use of the 
public desiring, according to their religion, to use the water of the 
river, and such right conveyed bv snob dedication does not seem 
to carry with it any restriction upon the numboi of Gangaputras 
who might wish to perform their functions upon their disciples, 
nor does it imply a right of any particular Gangaputras to occupy 
to the exclusion of other Gangaputras any particular spot. A case 
has been decided in this Court by two Judges which s<oms tons a 
sufficient authority for the contention of the appellants in this 
appeal. It is the case of Husain AH v. Mai'nlman (1). *1 ho plain- 
tiff^ suit in that ease was dismissed on the ground that no right of 
any sort to the soil of the ghat or any portion thereof was asserted 
by the plaintiff or shown. Tihe dictum, broadly laid down, ih in our 
opinion equally applicable to the facts of the present case, which 
do not substantially differ from those of the reported case. Now 
in this case also no right to the soil of the ghat or any portion 
thereof is asserted by the plaintiffs or shown, and under such cir- 
cumstances, following the decision above cited, we hold that the 
plaintiffs cannot maintain a claim to the exclusive use of the ghat 
for the purpose of collecting alms or fees to the exclusion of other 
persons. The ratio decidendi in Husain AH v. Matnkman 
appears to us open to no exception. It matteis not in our opinion 
that the claim in this case refers only to a part of the ghat, and 
that opinion is amply supported by authority. I see no reason to 
find that there is any difference in principle between the dedication 
of a ghat to the public use and the dedication of a high road. It 
has been held, and the principle appears indisputable, that where a 
dedication has been established of a high road and where a portion 
only out of the land so dedicated has been used for that purpose, 
no person could by occupation or other user of any part of the 
road establish a right as against the public over any part of the 
(1) I. I». R.» G All,, 39. 
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]and, even had it never been used for the purpose for which it was 
dedicated. I refer to Turner v, Ririg%vood Highway Board (1). 
That is a decision of one of the most eminent Judges of the century, 
and the judgment itself is founded upon reasoning which has been, 
21 s far as I know, universally applied in all cases of this kind. 
Now here the dedication to the public could not bo limited by 
invasion of any of the members of the public, nor could they by 
such invasion, hoy oxer prolonged, gain for themselves a title to 
the land or to the exclusive user of the land which was the subject 
of the invasion. And the reason is manifest, that such user by them 
was a licenced user; they had a right to be there, but their right 
of user could carry with it no right to exclude other persons — Gan- 
gaputras, pilgrims or others, for whose use the ghat had been 
originally dedicated. 

The result is that I would allow this appeal, and, reversing the 
decision of the lover apjellato Court, dismiss the suit of the 
plaintiffs with costs. 

Atkmah, J, : — T < oneur in thinking that this appeal must be 
allowed. The learned advocate who appears on behalf of the res- 
pondents admitted that the right claimed by the plaintiffs, his 
clients, was not an easement ; he said that, if put to a definition, he 
would describe it as an assertion of a customary right. But the 
relief which the plaintiffs asked for and the decree which they 
have obtained amount fo much more than this. The decree gives 
them possession of certain spots on a public ghat to the exclusion 
of all other members of the public. No instance of such a relief 
haying been granted lias been cited to us. There are, it is true, 
cases in which plaintiffs have successfully asserted a title io enjoy 
customary rights, but the decrees in those cases did not interfere 
with the enjoyment of the other members of the public or section 
of the public entitled to the customary right. In my opinion this 
case is not distinguishable from the case of Husain AH v Module- 
man (2), which, as my brother Blair has shown, is in accord with 
the law as laid down in England. I concur in the decree proposed, 
(i) T R , 0 E q , US (2) ILK, i\ All, SO 
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By the Court. — The decree of the Court is that the appeal is 
allowed, the decree of the lower appellate Court is set aside and 
that of the Court of first instance restored. The appellants will 
have their costs here and in the lower appellate Court. 

Appeal decreed. 
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REVISIONAL CRIMINAL. 


Before Sir John JEdge, Kt., Chief Justice 
QUEEN-EMPRESS v. RAHIM BAKHSH.* 

Criminal Procedure Code, section 110 et seqq — Security for good behaviour — 
Object of demanding security — Discretion of Magistrate m accepting 
or refusing sureties tendered 

The object of requiring security to be of good behaviour is, not to obtain 
money for the Crown by the forfeiture of recognizances, but to insure that the 
particular accused person shall be of good behaviour for the time mentioned m the 
order. It is therefore reasonable to expect and require that the sureties to be 
tendered should not be sureties from such a distance as would make it unlikely 
that they could exercise any control over the man for whom they were willing 
to stand surety Bfarain Sooboddhee (1) not followed. 

Rahim Bakhsli was found by the Joint Magistrate of SaluSran- 
pur, acting under section 110 of the Code of Criminal Piocedure, 
to be an habitual burglar and receiver of stolen property, and was 
called upon to enter into a bond for Rs. 500, with two sureties 
each in Rs. 250, to bo of good behaviour for one year. From 
this order he appealed 1o the Magistrate of the district, who, after 
adverting to the evidence upon which the Joint Magistrate’s order 
was based and signifying his approval of I hat order, went on to 
say: — “ The security offered was that of persons living at a dis- 
tance from SaMranpur where appellant lives. If the security is 
to be of any value for the purpose for which it is demanded , 
it must be offered by a person living near appellant’s home 
where he can exercise efficient supervision over him. If such is 
offered it will be accepted.” Against this order Rahim Bakhsh 
applied in revision to the High Court . 

* Criminal Revision No. 679 of 1897. 

(1) 22 W. R, Cr. R., 37 . 
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Mr. IV*. L. Paliologus , for the applicant. 

The Government Pleader (Munshi Ram Prasad ), for the 
Crown. 

Edge, C. J : — This is an application in revision. An order 
was made that a certain person proceeded against by a Magistrate 
under section 110 and the following sections of the Code of Crimi- 
nal Procedure should give security himself and should obtain 
two sureties for his good behaviour for one year. It is obvious 
that the nun Rahim iiakhsh was a man against whom such an 
order should ha\e been made. His own witness, who is a respect- 
able man, gave him an exceedingly bad character. It was proved 
to Ihe satisfy non of the Magistrate that lie was an associate of 
professional burglars and a receiver of stolon property. He lived 
and carried on an ostensible business of a milk seller ("which in 
itself is an innocent oroupation for a gentleman of his character), in 
the city of Saluiranpur. The sureties whom he tendered lived in 
the Roorkee tahsd. One had been rejected when first offered. On 
his own examination he showed that ho knew practically nothing 
of the man tor whom ho was coining from Roorkee to act as 
surety. The Magistrate considered that sureties at Roorkee would 
probably have but little influence over a gentleman like Rahim 
Jlikhsh residing at Saharanpur. I n my opinion the Magistrate 
eazne to a proper conclusion. Tin* object of requiring security 
to be of bchavioui is, not to obtain money for the Crown by the 
forfeiture of ieeogni/,auees, but to insure that the particular accus- 
ed person shall be of good behaviour for the time mentioned in the 
order It seems to me to be reasonable to expect and require 
that the sureties to be tendeud should not be sureties iron) fetich 
a distance as would make it unlikely that- they could exercise any 
control over the man for whom they were willing to stand surety. 
Of course magistrates must not. act arbitrarily in these cases: they 
must be guided in < ach ease by the fads of the case. I am cer- 
tainly not prepared to follow the decision of the Calcutta Court in 
the case of X'nuun tfooludhw (!). 1 dismiss this application. 

(n an v f: ' Cv u . nr. 
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Before Sir John Edge, Kt., Chief Justice and Mr. Justice EurJcitt. 

SHARF-UD-DIN KHAN (Judgment-debtob) v . FATEHYAB KHAN 
(Deceee-holdeb).* 

Mesne profits— Execution of decree— Objection to assessment of mesne profits 

—Trespasser not allowed expenses of obtaining decrees for rent during 

the term of his possession. 

Held that a trespasser, who, after having heon for some time in possession 
of immovable property, was ejected in execution of a decree obtained by the 
rightful owner, could not have allowed to him in reduction of mosue profits 
expenses incurred by him in obtaining decrees for rent against tenants on the 
property in suit. 

The respondent to this appeal obtained against the appellant 
a decree for possession of immovable property and for mesne 
profits, the mesne profits to be ascertained in execution of the 
decree. The decree-holder applied to the executing Court for 
ascertainment for the mesne profits, claiming Rs. l,24S-5-0. The 
judgment-debtor filed objections to this application urging that 
the mesne profits were wrongly calculated by the decree-holder, 
and that certain expenses of collection and expenses incurred m 
bringing suits against tenants during Ins occupation of flic land 
ought to be deducted from the amount of mwsne profits awarded. 
The Court (Subordinate Judge of Moradabad) disallowed the 
judgment-debtor's objections and assessed the mesne profits at the 
amount claimed by the decree-holder. From this order the judg- 
ment-debtor appealed to the High Court. 

Munsln Ram Pntsad and Maulvi (chuhrm Mnjttdut, for the 
appellant. 

The respondent was not represented. 

}£l>GE, C. J. and Bukkitt, J. : — This appeal arises out of an 
assessment of mesne profits. The appellant complains, firstly, 
that he was deprived of the benefit of evident e m the suit which 
was on the record in the High Court at the time when the mesne 
profits were being assessed. In order to support- that ground, it 

*Euust Appeal No. 21 of 1897, from an order of Pandit Raj Nath Sahib, 
Subordinate Judge of Momdabud, dated the 1 0th November 1890 
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would bo necessary to show that the evidence he desired to have 
was material. He has not taken the trouble to procure the pro- 
duction of that reeotd heie, and he h is failed to prove that one 
word of that evidence was material He also complains that in 
hiking the account for mesne profits he was allowed an insufficient 
sum for expenses. II is claim for expenses was made up of, amongst 
other things, a chum for the salary of two karmdas. That portion 
of the claim alone would have brought the expenses on (he amount 
collected to something near 12 per cent., an allowance which we 
could never s met ion in favour of a wrong-doer. It would be 
excessive in any <• ise. However, his man complai it as to expenses 
relates to the fa t that he was disallowed the expenses he was put to 
m suing tenants on (ho (‘states, who weie not lii^ tenants, who tnved 
him no rent, but against whom he obtained deuces for rent The 
result shows that the appellant was never entitled to those decrees. 
He was a wroLg-doer lie wa-> not entitled to the possession of 
the land, nor wu^ he entitled to the revipt of rents and profits, 
rt may wdl be, and certain]} the contrary has not been shown, 
that if the decree-holder, the light ful owuei, had not been d is- 
I ui bed in possession by the appellant and had Iren m possession, 
all his tenants would have paid their reals an 1 there would have 
been no necessity for a single suit against any of them Expenses 
of deeiees for rent obtained under stub circumstances by a uiong- 
doer who is not entitled to them certainly cannot be allowed 
to him in the ass^unenf of mesne profits. We dismiss this appeal. 

Appeal dismissed. 
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A childless person, since deceased, expressed to the father of tlie minor son 
— of his sister his intention to make the boy his heir, and th it if he, the intend- 
ing donor, should have children of his own he would give 1 he hoy a share of his 
piopeity The father assented, and made over chaige of the boy 

The widows, and mother, of the deceased, taking his estate for theii h\es, 
admitted the hoy to joint possession with them , and on being sued by the 
reveisioners of the family estate expectant upon their deaths, defended, as 
co-defendants with the box, on the giournl that they had in obedience to 1 he 
known wishes of the deceased, lecognixed the hoy as hen fo him 

Held, that the reveisioners could only he dopii\ed of the inheritance 
after the death of the widows, who could not transfer any estate to last heyond 
their own lives, by the act of the deceased m eontnutinu w ith the fathei ol 
the hoy to mate the hoy the licir, if such contiact had been made And that, 
the substantial question was whether the representations nude bet w ecu the two 
had amounted to a contract to that effrut. 

On evidence, wholly oi.il, it was found that no such tuniiact had been 
made Only enough had beam said between the two to give rise to the expecta- 
tion on oithei side that tho hoy would, the then intended course being followed, 
grt the inheritanei . 

A kPMAL from a decree (9th February 1 893) of a Divisional 
Bench of the High Court reversing a decree (29th September 
1892) of the Subordinate Judge of Meerut. 

This suit Avas brought on the 31st July 1S8S by six plaintiffs, 
among whom was the present appellant, lor a decree declaring 
their title as reversionary heirs after tin* deaths of the two 
widows of their deceased kimman Durga Prasad, a /animdar, and 
village shareholder, m the Meerut district, an ho w, s killed in an 
affray on the 1st Augu-d 1882, at the age of twenh -nine \ear% 
Ho had no ihildien, and had made no v dl. fiie plaintiffs 
claimed a declaration that their rights were not affected bv thcaels 
of the widows in setting up Ramanuj Daval, a minor son of the 
sister of the late Durga Prasad as the hen to the property of the 
deceased, and in putt ing him into possession of it jointly with 
themselves. 

The widows, and the mother of the deceased, were made 
co-defendants Avith Ramanuj, now the only respondent on this 
appeal. The only appellant Avas Lai a Narain Das, the fifth 
plaintiff, who represented Kidiou Saha?, the fii-f of (hem, the 
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latter Laving been found Lv the lligli Court to stand in lieu the 
more remote agnates of the deceased. 

The substantial question raised bv this appeal was whether the 
late Durga Prasad bad contracted with the respondent's father, 
acting on the respondent's behalf, when a minor, to makefile 
latter his heir, it* he, Durga Prasad should die childless, and if 
not, but having had children, to give a portion of Ins property 
to the boy. Vnd whet hoi mu h a disposal of the inheritance was 
binding upon flu* appellant. 

The pray< i r of the plaint was for a declaration that liamanuj 
was not the heir of Durga Prasad, or entitled to the possession 
of his estate, and for an order that the widow's should invest the 
surplus income of the property for their benefit. 

If was admitted by the plaint, that, the deceased proprietor 
was absolute owner of all his estates, and that therefore he might 
have disposed of them as he chose, by deed or by will. 

The defendants put in written statements, all substantially to 
the same effect. Their ease was, that Durga Prasad had brought 
up liamanuj Daval from childhood in I is own house, and had 
promised hm father to make him his heir; that he had died 
suddenly before he could carry out bis intentions, and that the 
widows, in obedience to Ins known washes, had put the boy in 
possession of the property, and recognised him as heir. 

Tin 4 Subordinate Judge, Rai Piari Lai, fixed an issue as to the 
fact of the making, and as to the legal validity of a contract 
between Durga Prasad and (ranga Saran, the boy's fathei, to the 
above effect. He considered the evidence, and the law of contract, 
citing several of the cases afterwards referred to in the argument of 
this appeal, and concluded that no such contract had been made. 
In liis opinion the elements of a binding contract were wanting. 
He found so far as the boy was concerned no duty or obligation 
was east upon him to remain with Durga Prasad. Ilis status was 
never altered, wherein this case w'as distinguishable from Bkala 
Nahana, v. Parbku* llari (1), nor did the relation of father 
(1) (1879) I. L. It ,2 Bom, 67. 
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and son over cease between Ganga Saran and tbe boy. Durga 
— Piasad could not have prevented tbe father from taking tbe boy 
away. Also, be found that tbe widows, though they had caused 
to be entered m the proprietary register the name of Ramanuj 
Dayal together witli their own names, bad not conveyed their life 
interests to him by any formal act. 

He therefore made a declaratory decree that the reversioners 
of Durga Prasad, on the death of his widows, would be entitled 
to succeed to his property, and that the rest of the claim 
should be dismissed. Ramanuj Dayal appealed to the High 
Court against (he conclusion of the Subordinate Judge as a matter 
of law, that no contract had been made which was legally binding 
so as to affect the inheritance. But no appeal was made against 
the finding of facts as si died in his judgment. 

The observations of the Divisional Bench (Tyrrell and 
Blair JJ ), so far as they are mateiial to this report, appear in 
the judgment of their Lordships. The judgment of the Sub- 
ordinate Judge was reversed. 

On this appeal — 

Mr. A. Cohen , Q. C , and Mr. 0 . IP. Arathoou, for the appel- 
lant, argued that the whole case for the respondent had been 
based upon an alleged promise which had never reached the stage 
of contract, and, in fact, had gone no further than the representa- 
tion of the then present intention on the part of Durga Prasad. 
There had been no evidence that the latter had bound himself to 
accept the boy as his heir under all circumstances, or to deal with 
his estate, or any part of it, so that it should pass, on his death, 
to Ramanuj. 

Nor had Ganga Saran, the father of the boy, been shown to have 
effectually parled with his son, or io have relinquished all right 
to parental control over him. The result had been only to 
signify the intention existing at, the time on either side. The 
Snbordinat* Judge had rightly decided that the appellant, amongst 
the other p] lintiffsj was entitled to a decree declaring his right 
to succeed to the family estate on the death of the widows”)!' 
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Durga Prasad, No sufficient reason liad been assigned m the 
judgment, of the High Com! for reversing that decree in favour 
of the present appellant Section 12 of the Specific Relief Act, I of 
1877, was referred to, within which came the appellant as a person 
entitled to a right, and thcidbrc b\ that section empowered to 
institute a suit againsi a pci son deeding it Jt was true that 
the Court had a diseretin i to reft we a declaratory decree , but here 
there wen' no grounds tor Mich refusal. 

Reference was made to dordrn v. Moux , ?f (1) ; Aldn'son v. 
Madchson (2); CtJiznis' Hank of Louisiana v Th<> first 
National Bank of ,Vem Ortoatu s (3), where the imle in Jordan 
\ il/o/icv/ \ms approv'd, a^ to the distinction in e licet between 
ut present at ton o !' intention, and reproscntnt ion of fact, ('ovardufo 
v. East tooud ( 1), wdicie it was dot ided that expression o! inten- 
tion did not amount u> • •ontnut to settle and to Rami Anand 
Koor v. The (‘on ri of II 7m As (f>), where the appeal was presented 
b\ the nearest reversioner^ heir. 

Mr. A!. (* ra<d:a idhorju’, Q. C., and Mr. «/. 77 M(oyae y for 
the respondent, aigued that, from the* <\idonct, the ]>romise b\ 
Durga Prasad to make the boy his licdr had been based on a 
eonsideiation procc<‘dmg iroin (ranga Saran, the father, com- 
pleted when the bo\ was made over to Durga Prasad. That 
this promise had been made had boon ion ml by both the Courts 
below, although the first Court hail hehl that it created no legal 
obligation. It was submitted that tin* consideration supposed 
tlx* promise, and ih.it the latter was legally binding, so that it 
had become the duty of the widow's, who for this purpose 
represented tin* estate, to earn this promise into elfeet. Ganga 
fiaran had not only agreed to allow, but had allowed tin* bov for 
jeans to remain free from lus control, and the boy had been 
maintained and educated, at hrst by Duiga Prasad, and then by 
the widows. There was no such abandonment by Gauga Saran 

(1) (1854) 5 TT. L < ’a , 1 r, (3) (lh7d) h. K, l> Ap. Ca. (H L), ‘152 

( 2 ) (1SSU) 5 Kx<‘h I> :»ia , ana on (D (1872) L R , 15 Eq , 12. 

appe vl. ( : shl ), / Q )?. I> J71, (o) (1880) L. It., 8 ln(U Ap. 1 1 ; I b. K„ 

and on upptMl, ( IS SI ) s Ap Ct 0 Dale., 75 A. 

at. u),mr. 
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of liis parental authority and responsibility ay to make Ike 
“ consideration supplied by Gang'd Haran illegal. Reference was 
made to Lyons v. Blenk'ui (1), one of the cases where the custody 
of children was refused to the father, and to B/uda Nab ana v. 
Narbhu Haro (2), where the gift of a boy was made by his 
parents on the expre^ promise to settle property on him, and 
that he had by their permission altered his status, and foregone his 
claim to inherit horn them, did not render it altogether inappli- 
cable here. Also was cited — The Queen v finnth, in re Bore ham , 

0 *) 

Mr. A. Cohen , Q. (A, replied. 

Afterwards on the 15th Do ember 1897, their Lordships’ 
judgment was delivered by S^r if. Couch 

Dmgn Prasad who died childless on the 1st ol August 
1882 leaving two widows Rain Dei and Lira Dei was the 
grandson of Rakhhiw ar Singh, the son ol Jawnhir who had also 
three other sons Dilawai Singh, Kishan Sahai and liar Sakai. 
Dilaw ar died leaving an adopted sou Chanda Lai, liar Sahai 
died leading lour sons, Anaud Samp, Jugal Kishore, Xarain 
Das and Ram Sara n l)a< Thu suit, was brought by Kishan 
Sahai, Chanda Lai and the four sons of Har Sahai against the 
respondent and the wudows and the mother of Rurga Prasad. 
The plaint. stated that in order to defeat the rights of tin* 
reversioners ihe widows had caused the name of the respondent 
lobe entered m respect of most of the properties left by J >urga 
Prasad along with theiis, and his name alone in respect of some, 
on the false allegations that Durga Prasad left them and Ramunuj 
Day al the minor son of his sisler as his heirs ; that lie owing to his 
having no issue kept Ramanuj Dayal with him as his adopted 
son and heir promising that in case of his having no male issue 
he and his descendants should succeed as owners to the entire 
property left by him, but that they should ha\e no right to waste 
the property; and that in case of his having a son of his own 

(1) (1821) Jacob, 245. (2) (1879) I. L. R, 2 Bom., (>7* 

(3) (1853) 22 L. J., Q. B., 110. 
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Raraanuj Dayd should get an equal share with him; that he 
had brought him up, educated him and eelebiatcd his marriage 
as if he was hi^ ova son, (hat the widows in their own right 
and as guaidiuns of the minor were heirs m possession of lus 
estate. And the plaintiffs pray'd that it might be declared that 
these allegations being false the transfers of the estate of Duvgn 
Prasad made on them in favour of Uamanuj Da\.il wev(* void 
as against Hw plaintitls or the person^ \\lu> at the death of 
the widows would be leversionem, and that the statement that 
Pamanuj Paya! or his descendants wort* entitled to the estate 
of Durga Prasad b\ vntue of am declaration ialseh attributed 
to him was of no effect and false The widows in their written 
statement '-aid that as their husband w\is killed suddeulv h<‘ 
could not ewute any document in favour of Ii.am.muj Dayal, 
and (hoy therefore in aeeoidanee with his promise and order 
made o\oi the entire property to him. The mother m her written 
statement said tin* same. liamanuj Dayal in his written 
statement said that Durga Prasad had a great affection for him 
from his childhood and constant! \ kept him with him and 
eventually entered into a contract with him through hb father, 
his guardian, to make him proprietor of and heir to all lus 
property, from that time he lived with Durga Prasad as his son 
and the widows in pursuance of the stipulation^ and directions 
of their husband continued to maintain and bring him up during 
lus minority and gave him possession of all the estate left, by 
Durga Prasad. bpon I lies* pleading-* the following is-ue was 
settled by the Subordinate dudge. — 

“Did Lai a Durga Prasad covenant with defendant's father 
“ on his behalf to make the defendant lus heir a ;d owner of the 
u property, and in the event of lus having issue !o give a portion 
“ of the property to the defendant ? L such a covenant, if proved, 
“good and binding upon the plaintiff > ,J 

To is was the substantial question in the suit . Durga Prasad 
having died childless the widow's were entitled to his property 
during their live- and could di-pe^‘ of then s ileiesf in favour 
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of luinuiiii] Ri\aJ, but they con hi not go b^vond flint. II the 
reversioners were to be bound; it must be by the act of Durga 
Pi 'asad. There w r as no issim whether the allegations of f 1 u k 
widow's Aero false It was not necessary, as if they were true 
they would not justify the a? tiou of the w ldows if there was no 
contract by Durga Prasad w\is alleged by Uanumij Da yah 
The evidence of the widows as to what wans said by Puiga 
Prasad and Ganga Saran when the alleged covenant or agreement 
was unde is only hearsay and, to use the language of tin* Indian 
Evidence Act, is not relevant. It was admitted by the Sub- 
ordinate Judge and is m the record, but it ought now to be 
disregarded The evidence of Jwal a Prasad anolhei witness is 
too vague and uncertain to have any weight. The principal 
witness is Ganga Saran, the father of the respondent, who is 
corroborated m some respects by Diwan Singh, but without 
that his evidence may be considered trustworthy. Their Lord- 
ships have considered the whole of his evidence which is material 
to the question of a contract, but it is sufficient to state (he 
part which is directly applicable to it. At page 255 of the 
Record ho siys that Durga Prasad said to him “ ‘My proper! \ 
u ‘is for tins boy, J have no dearer relation in (his world than tins 
“‘boy. J will give my property to this bo>. I To goes to 
members ol the brotherhood on my behalf and dots mv 
household business. It you will take him with you how shall 
manage these affairs ? At last Durga Prasad uttered these 
woids J would make him my heir and lie would get sufficient 
“ ‘education at Meerut for my business/ I said to him: — ‘Two 
“ 6 y cars have elapsed since your marriage. It is hoped that you 
w ‘may get an issue and your own son may soon be competent to 
manage your affairs/ Thereupon lie said ‘ Even if a son 
be bom, mind that L would give a share to Raman uj Day ah 
It is by no means my intention that I may in any wav 
deprive Mm, but give up this hope that I would ever part 
with him and allow him to go with you/ Lula Jwala Prasad 
“ xoude mG understand that my object wa* the welfare of the boy, 
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“ that lie coukl not remain w ith me, for if I got him admitted 
“ into the college or sent him to England he could become 
“ separated from me, and that I should do what Durga Prasad 
« liked. I, thinking that he will be recompensed here for 
ci education in England and that it was impossible to take the boy 
“ without completo displeasure of Durga Prasad and that I did 
“ not like to displease him, told Durga Prasad that the boy 
“ was his if he wished to keep him, and that I would not interfere 
“ in this affair. Up to that time there was no other son of mine. 
“ I finally left the boy saying that I waived all claim to the boy 
u and the thought, of taking him did not remain in my mind.” The 
reference to the college and England is explained by Ganga 
Saran having said in the previous part of his evidence that he 
told Durga Prasad that lie wanted to take the boy to Agra (where 
there is a college) and there educate him, and that he wished ho 
should he educated m England “either for service or for the Par.” 
At this time the respondent was nine years old ; and, being the 
son of a sister, Durga Prasad could not according to Hindu 
law have adopt <xl him. The only way by which the respondent, 
could be made Ins heir was by a deed of gift or by a will. Diwan 
Singh in his evidence said that Durga Prasad about two months 
before his death asked him to write out a deed of gift in favour 
of Ramanuj Dayal and, upon his saying it was not proper to do 
so and asking him whether lie should write out a will, told 
him to do so, that the matter was put oil* from time to time and 
the will was not written. 

Upon the evidence in the case their Lordships are of opinion that 
there was no contract or agreement, there was only an expectation 
on each side, on the part of Durga Prasad that if the respondent 
continued to live with him and was brought up and educated 
under his care and control the respondent would be induced 
by the prospect of becoming his heir to continue to live with 
him, and on the part of Ganga Saran that if lie gave up tho 
boy Durga Prasad would have him educated and make him his 
heir. Ganga Saran could according to any view only bind the 
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respondent during his minority, and it is very difficult to believe 
' that it was their intention that Durga Prasad should be bound 
m all events to make the boy his heir when upon the respondent 
attaining majority Durga Prasad would have no control over 
him and he might determine to leave him. Gratitude would be a 
very weak obligation upon the respondent if lie knew that the 
estate must become his. The Subordinate Judge found that Durga 
Prasad made a promise to Ganga Saran that lie would make the 
respondent his heir if he had no male issue or would give him a 
share m his property if lie had such, but that it did not amount to 
a contract and was not binding on the reversioners. lie made a 
decree declaring that the reversioners of Durga Prasad deceased 
should after the death of the widows and the mother of the 
deceased be entitled to get the estate of the deceased by right of 
inheritance, and that the rest of the plaintiffs 7 claim should be 
dismissed. Ramanuj Dayal appealed to the High Court at 
Allahabad, and that Court ordered the decree of the Subordinate 
Judge to be set aside and the suit to be dismissed. Their Lord- 
ships are quite unable to agree in the reasons of the two learned 
Judges of the High Court for making this decree. They appear 
to their Lordships to have entirely disregarded the question in 
the suit (whether what passed between Durga Prasad and Ganga 
Saran amounted to a contract) and indeed in the former part 
of their reasons to have misconceived the real question in 
the case, and in the latter part to have conceded that there was 
a contract, and only considered whether it was illegal or opposed 
to public policy. Their Lordships will therefore humbly advise 
Her Majesty to reverse the decree of the High Court and to 
order the appeal to it to be dismissed with costs and to affirm the 
decree of the Subordinate Judge. The respondent will pay the costs 
of this appeal. 

Appeal allowed* 

Solicitors for the appellant : Messrs. T, L . W'llson and Co, 

Solicitors for the respondent ; Messrs, Barrow and Rogers 0 
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FULL BENCH. 


Before Mr Justice Ktuu, Mr . Justice Btaxr , Mr, Justice Banerji, 
Mr. Justice Bui kit t and Mr Justice Aikman 
IvASHI PKASAl> (Dlu-nhant) r KKI>AR NATH 8AI1U anx> othjbbs 
(PlAINTIPI'S) f 

Act No IS of 1872 (Indian Contract Act), section 23—T r oid contract'— Agree* 
went to relinquish ex -proprietary ) ights - Partition— Act No. XII of 
1881 {X- IP P Rent Act ), set Pont 7 and d—Act Xo XIX of 1873 
(N.’JP* P* J<znd Revenue Act) t section 125. 

By a mutual ugi mmirnl entmoh into between the pax ties to a private pai * 
tition of mtain hcht by them jointly tin' parties agieed that, if either 

p.vity at the time of the partition was holding sir land mu Milage which 
upon putitimi fell mto theahaie of the othei pirfy, he would lehuipiibh his 
lights in Kiieh sir laud m finom of thepaity into whose shun 1 the said village 
had falh ti 

Held that uud *r Mteh pii\ate pat tition (hi* luthier of the str land hoeumo, 
on p'utition being effeitid, an ex ptnpnetaiy tenant in respect of the land 
previously hold by him as sir, and that eonse^uontly Urn agioemeut to i elm* 
qmsh hia rights m Htuh land was nut enforceable m law. 

Held also that section 125 of Ait No MX of 1873 does not apply tA‘n 
paititum by private agioenumt Oat/ a Singh v Udii Singh (l) ref cried to. 
Main Ptasad v Itina Kuar (2) dissented Jrom by Knox and Bauorji, JJ, 

Thk fads ofthB ease a iv briefly ns follows ; — 

Thu parties wore oo-hharers m a number ot villages. By an 
instrument date I the 20th of May 1801, they partitioned their 
shares, and some entire village*, were allotted to the share of the 
plaintiffs and other village-* to that of tin 1 defendant. It was 
agreed that each party should huriemler to the other fhesV lands 
held In him in the villages assigned to the share of the other The 
pl.iintillfi perforated their part of the agreement, and surrendered 
to the defendant tin* sh* land held b\ them in the village Sdiri, 
which tell to t In* defendant % duuv, but the defendant, whilst re- 
taining in hi*- powH*.ioii the sit* hituB of the plaint ills, refused to 
deliver up to the plaint iff-' the mV lands held b\ him in the village 
Bargh.it winch \va-> avdgned on pai tition to the phi mt ills. The 

* Kimt Appeal Xu 1U ot ivi5 t fuun a ib < t co <h Ktimvat Mnhim Ini, Smb 
orthualc Jiuig.' ol Umakhpm, .hthV U u 25lh Murli 1505. 

0) l l. n„ 13 All , V'm If I, f K, .f AH ,515. 
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1897 plaintiffs brought the present suit to recover from the defendant 
Kashi the s ' hT ^ au ^ s * n ^ ie VI ^ a g e B argil at. The defendant asserted that 

Prasad be had acquired the rights of an ex-proprietary tenant in respect 

KedaeNath those lands and that the agreement to relinquish was void as it 
Sahu. was forbidden by law. The court of first instance (Subordinate 
Judge of Gorakhpur) decreed the plaintiffs’ claim. The defendant 
thereupon appealed to the High Court. 

Pandit Sundar Lai for the appellant. By the deed of partition 
the defendant lost his proprietary rights in the village in question 
within the meaning of section 7 of Act No. NIT of 1881. lie 
therefore became in respect of the land held by him as in that 
village an ex-proprietary tenant. Being an ex-proprietary tenant 
any agreement by him to transfer his ex-proprietary rights was 
prohibited by section 9 of the said Act. These sect ions (vie., 7 and 
9) apply to a loss of proprietary rights resulting from a partition 
amongst eo-sharers. Section 125 of Act No. XIX of 1873 applies 
only to partitions effected by the Revenue authorities for Revenue 
purposes and will not apply to a case such as the present where the 
partition was by private agreement. Besides the case of Ram 
Prasad v.Dina Knar (1) cited in the judgment of Bancrji J., the 
advocate for the appellant referred to Indar v, Khushi (2), Ha- 
Tinman Ra% v. Kamman (3) and Gulab Rai v. Indar tiingh (4). 

Mr. W . Wallach for the respondents. The agreement to par- 
tition was per se a valid agreement enforceable in law. The 
proviso for the mutual exchange of sir land was added as an after- 
thought after all the substantive provisions of the agreement had 
been completed, and as a matter of convenience, so that each party 
should hold the whole of the villages that had fallen to their 
share on partition. The whole agreement was purely voluntary, 
no money consideration passing. Each party before the agreement 
possessed 50 per cent, of the property, and by the agreement the 
parties exchanged certain of their interests, so that in the result 
they still possessed 50 per cent, of the whole, and under section 9 

(1) I L. R, 4 All, 515 (3) Weekly Notes 1888, ». 185, 

(2) Weekly Notes 1860, p. 88. (4) 1 L K , fc> AIL, 54. 
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of the Rout, Act, 1881, a voluntary transfer is lawful between 
persons u in favour of whom as eo-slmrers such right originally 
arose.” Under section 125 of Act No, NIN of 1873 sir land 
belonging to one co-sharer can ho assigned on partition to another 
co-sharer if the co-sharer cultivating it. consents. In this case the 
co-sharer consented by the agreement. There is nothing m the Act 
to show that the proviso contained in section 125 is not meant to 
apply to private partitions. Counsel for the respondents relied on 
Abhai Panda v. Bhagwan Panda (lj, Indar Sen v. Naubat 
Singh (2) and Gay<t Singh v. Udit Singh (3). 

Pandit Bandar Lai replied. 

The following judgments were delivered : — - 

Bankrjx, J- (Knox, J., concurring) : — 1 agreo with my 
learned colleagues in holding that the defendant acquired the 
rights of an ex-proprietary tenant in the land held by him as sir 
in the villages which have been assigned by partition to the share 
of the plaintiffs. The parties were co-sharers in a number of 
villages. By an instrument dated the 20th of May 1891, they 
partitioned their shares, and some entire villages were allotted to 
the share of the plaintiffs and other villages to that of the 
defendant. It was agreed that each should surrender to the other 
the sir lands held by him in the villages assigned to the share 
of the other. The plaintiffs performed their part of the agree- 
ment, and surrendered to the defendant the sir land held by 
them in the village fcjehri, which has fallen into the defendant's 
share, but the latter, whilst retaining in his possession the sir 
lands of the plaintiffs, has refused to deliver up to the plaint ills 
the sir lands held by him in the village Barghat, which has been 
assigned by partition to the share of the plaintiffs. lie asserts 
that he lus acquired the rights of an ex-proprietary tenant in 
respect of those lands and that the agreement to relinquish them 
is void, as it is forbidden by law. Upon this contention two ques- 
tions arise : — first, whether the defendant has acquired the rights 

(I) ILK, .*! All, SIH (C) I. L li., 7 All , H17. 

(0 1 L It , Li All, see 
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of an ex-proprietai’y tenant in regard to his sir land, and, secondly, 
whether, if he has acquired such rights, the agreement made by 
him to surrender them is legally enforceable. 

In my opinion both these questions must be decided in favour 
of the defendant. Under the partition of the 20th of May 1891, 
the share which the defendant had in the mahal in which he held 
sir lands, has been assigned to the plaintiff*, and he has obtained 
in exchange for that share villages in other mahals. He has there- 
fore ct lost or parted with his proprietary rights 77 in the mahal in 
which he held the sir lands. By section 7 of Act iSTo. XII of 
1881, u every person who may hereafter lose or part with his 
proprietary rights in any mahal shall have a right of occupancy in 
the land held by him as sir in such mahal at the date of such loss 
or parting 77 at a favourable rate of rent, and he shall be called an 
ex-proprietary tenant The defendant therefore has under this 
section acquired the rights of an ex-proprietary tenant in the land 
held by him as sir in the villages which have under partition 
passed into the share of the plaintiffs. The language of section 
7 is wide enough to apply to transfers of every description by 
which a proprietor may lose or part with his proprietary rights, 
and there is nothing in it to exclude from its operation the case 
of a partition effected by the co-sharers by mutual agreement* 
It has been contended that the Legislature never intended section 
7 to apply to an exchange of shares by partition, and reference 
lias been made m support of this contention to the provisions of 
section 125 of the North-Western Provinces Land Revenue Act, 
1873. The intention of the Legislature must be gathered from the 
language employed by it, and I find nothing in the provisions of 
section 7 to warrant the supposition that it was not intended to apply 
to a private partition. The words used in that section arc only 
consistent with the policy which dictated it, namely, that no 
proprietor whoso rights as such have passed away from him should 
be wholly denuded of everything he had in the mahal in which he 
held those rights, and that lie should be secured in the occupation of 
the sir lands held by him in that mahal. Thai polwy in my opinion 
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applies as much to the transfer of proprietary rights under a 
private partition as to any other description of transfer of such 
rights, and therefore there is no reason in my judgment for holding 
that the Legislature did not intend the provisions of section 7 to 
be applicable to private partitions. Section 125 of Act No. NIX 
of 1873, it is true, provides in its second paragraph that if under 
the partition of a mahal the s \lr land of one co-sharer be assigned 
to another co-sluirer, the former will have the rights of an occu- 
pancy tenant in respect of such land if he continue to cultivate it. 
There cannot be any doubt that under the North-Western Prov- 
inces Pent Act the rights of a more occupancy tenant are different 
in their incidents from those of an ex-proprietary tenant, audit 
seems that the Legislature in that Act regarded an ex-proprietary 
tenancy as of a higher status than the tenancy of a mere occupancy 
tenant. I am therefore unable to agree with the learned Judges 
who held in Ram Prasad v. Dina Knar (1) that a co-sharer 
whose share has been assigned to another co- sharer acquires under 
section 125 the rights of an ex-proprietary tenant in respect of his 
sir lands. Section 125 is, in my judgment, an exception to the 
general rule laid down in section 7 of the North-Western Prov- 
inces Kent Act, 1881. That section has token the place of a simi- 
lar section in Act No. XVrir of 1873, which was passed on the 
'Same day as Act, No. XIX of 1873. Heading the two Acts 
together, and having regard to the fact that both of them were 
under the consideration of the Legislature at one and the same 
time, it seems to me that the intention of the Legislature was to 
enact a general rule in section 7 of Act No. XVIII of 1873 and 
provide an exception to that rule in Act No. XIX of 1873 in the 
ease to which section 125 of that Act applies. What the policy of 
the Legislature may have been in conferring on an ex-proprietor in 
respect of his sir land the rights of a mere occupancy tenant in the 
case of a partition held under Act No. XIX of 1873, and the 
rights of an ex-proprietary tenant in the case of a private partition 
by mutual agreement, it is not easy to conceive. But I am 
(1) I. L, R., 4 All , 515, 
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unable to bold that the Legislature did not iutend section 7 of 
Act No. XlloflSSl to include within the scope of its opera- 
tion a partition effected by the co-slnrers by private arrangement. 
I am therefore of opinion that the defendant acquired the rights 
of an ex-proprietary tenant in the si r lands held by him in the 
villages which have been allotted to the plaintiff’s share. 

By tire terms of the deed of partition the defendant agreed 
to surrender his sir lands to the plaintiffs upon the latter’s doing 

the same in regard to their own sir. The terms are t'liese : 

“According to this partition the sir lands and the houses of a 




<=> » toil liLKt 

along with the village in which they are situated ; consequently 
the party who will get possession of the village shall be con- 
sidered by reason of its falling to his lot to be the proprietor of 
th* sir lands, and the houses situate in such village. Should any 
party fail to give up possession of the houses and the sir lands 
the proprietor of the village shall have the said person’s 
possession removed from the houses and the sir lands.” In 
pursuance of this agreement the plaintiffs have delivered 
possession of their sir lands to the defendant, and it is certainly 
an act of bad faith on the part of the defendant to retain in his 
own possession the sir lands of the plaintiffs and to refuse to 
g.ve them in exchange his own sir lands. But what we have to 
consider is whether the defendant can bo compelled in law to 
surrender his sir. The agreement refeirod to above is nothing 
more than an agreement to relinquish the ex-proprietary rights which 
would accrue under the provisions of section 7 of Act No XII 
ofiSSi Suchan agreement would, in my opinion, defeat the 
object of that section, which is to prevent a proprietor from di- 
vesting himself by his own improvidence of every interest owned 
by him m his zamindari, and to afford him some protection 
against the effect of a complete transfer of his rights therein. No 
doubt an ex-proprietary tenant, like any other occupancy tenant 
is competent to relinquish his ex-proprietary rights after ho iJ 
acquired them s but an agreement !o LlinquL i°n the 
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ex-proprietary rights which would be acquired after the transfer 
of his proprietary rights is virtually an agreement to transfer the 
ex-proprietary rights. Such an agreement is within the prohibition 
of section 9 of Act No All of 1881. The agreement in question, 
therefore, is one forbidden by law, and is also of such a nature 
that, if permitted, it would defeat the provisions of law. The 
object of the agreement is consequently unlawful under section 
23 of the Indian Contract Act, and the agreement is void. Tins 
case may be distinguished from that of Gaya Singh v. Udit Singh 
(1), as it appears from the judgment of one of the learned Judges 
that in that case a relinquishment had already taken place, and 
it was on that ground that it seems the relinquishment was upheld. 
If, however, it was intended to hold in that case that every agree- 
ment to relinquish an ex-proprietary holding in the future is a valid 
agreement, I must say with due deference that I am unable to 
agree with that view. Such an agreement, if sustained, would 
certainly defeat the object of section 7, and would be resorted to 
as a device for evading the operation of that section It has 
been said that in this case the object of section 7 would not be 
defeated, as the defendant was to got, and has already obtained, 
the sir lands of the plaintiffs. Tut. it must be borne in mind that 
it is extremely doubtful whether the land which was once the sir 
of the plaintiffs would be sir land in the hands of the defendant, 
within the meaning of sir land as defined in Act No. XII of 
1881. I am accordingly of opinion that the agreement relied 
upon by the plaintiffs is void under section 23 of the Indian 
Contract Act and cannot bo enforced, and on these grounds the 
claim for possession of the lands which were once the sir of the 
defendant must fail, I may observe that the plaintiffs have 
failed to make out any case in respect of their claim for the lands 
in the village Ahraula which has fallen to the share of the 
defendant under the partition. 

As for the claim to which relief (3) of the plaint relates, the 
appeal must, for the reasons given by my brother Aikman, be 
sustained. 

(1) 1. L. XL, 13 AIL, 3(H5. 
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J agree in the decree proposed by my brother Aikman. 

Blair, J — The plaint ills voivthe owners of a oue-Imlf share 
in certain zanundun villages, and the defendant was the owner 
of the other half share. A deed of pirtitum wa> executed by the 
parties and registered, the effect. of which was that, instead of 
their half skaies in the zammdari villages, each party should 
become sole proprietor of certain of the villages and abandon in 
consideration all right to those allotted to the other. In two 
villages, one of which was allotted in the deed of partition to the 
plaintiffs and one to the defendant, there was certain land thereto- 
for ‘ hold by the parties respectively a^ sir, with houses thereon. 
One of the terms of the agreement was that u the .s nr lands and 
the houses of a party situated in a village shall go to the other 
party’s share along with the village in which they are situated ; 
consequently the party who will get possession of the village shall 
be considered, by reason of its falling to his lot, to be the pro- 
prietor of the sir lands and the houses also situate in such village. 
Should any party fail to give up possession of the houses and 
the sir lands, the proprietor of the village shall have the said 
person’s possession removed from the houses and the sir lands.” 
The defendant entered on the possession of the village or villages 
assigned to him. He also took possession of the sir and house 
appurtenant thereto and which had been relinquished by the plain- 
tiffs. The plaintiffs took possession of the zammdari property 
allotted to them, but the defendant refused fo give up to them the 
possession of the sir and house which formed part of such zamin- 
clari property, claiming to be entitled to continue in occupation as 
ex-proprietary tenant. This suit is brought to re ‘over possession 
of such sir and house in accordance with the terms of the deed of 
partition, and for certain subsidiary reliefs. The defendant sets up 
in his defence his right of occupam y as an ex-proprietary tenant, 
within the meaning of section 7 ot Act Ho. XII of 1881. That 
section is couched in the following terms : — 

u Every person who may hereafter lose or part with his 
proprietary rights in any nuihal shall have a right of occupancy 
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in the land held by him as sir in such mahal at the date of such 
loss or parting, at a rent which shall be four annas in the rupee 
less than the prevailing rate payable by tenants-at-will for land of 
similar quality and with similar advantages. 

“Persons having such rights of oocupan *y shall be called 
ex-proprietary tenants and shall have all the rights of occupancy 
tenants,” 

The section in express terms applies to every person who “ shall 
lose or part with his proprietary rights” Indeed I am unable 
to suggest any form of dispossession, voluntary or involuntary, 
which those terms are not large enough to cover It is the con- 
tention of the defendant tint a co i tract to abando 1 his right of 
occupancy as an ex-proprietary tenant conferred by that section is 
illegal and unenforce iblo in law. That he did so promise m the 
partition agreement scorns beyond doubt, and also ih.it. such promise 
made by him formed an integral and inseparable pari, of iho 
consideration foi the reciprocal promises of iho plaintiffs. I do 
not think there is aov conflict of opinion as [ o wliei her there has 
been, as a matter of fact, any abindonment. or relinquishment by 
the defendant, of his ex-piopi ictary rights. Indeed the suit is 
brought upon the lusis of a possession admit lei and justified bv 
himself. The only (past ion now at lVue is whether the provisions 
of section 7 ind so (non 0 of Act No. XI l of 1S81 are a bar to the 
maintenance of this suit, rftho words of seel ion 7 are to betaken 
in ’their simple and natural morning, they clearly include, without 
any distinction whatever, all alienations of whatsoever nature. 
Upon this construction I fad to see any ground for distinction 
between alienation by partition and voluntary alienation by 
sale, or by exchange-, or by proceedings in bnvrfum conducted m 
execution of a decree. The words “ proprietary rights” include 
the rights of a shareholder as well as thus* of a single exclusive 
owner. Nor does it appear to me that the natmo of the consider- 
ation ulleets the applicability of the section. The z.mundar is 
equally a pernm who “may lose or p irt with his proprietary 
rights ” in a mahal, whether iho consideration for the alienation be 
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money, land in some other mah&r"or some other person’s share in 
a mahal. The result would be precisely the same in all cases. He 
would, but for the operation of section 7, have denuded himself of 
all interest in the mahal, and, if the land or share parted with or 
lost was spread over a score of mahals, in each one the right of 
ex-proprietary tenancy in relation to the sir therein would at once 
arise. This seems to me to be the plain and obvious construc- 
tion ofplain words, the comprehensiveness and generality of which 
I cannot doubt were deliberately intended by the Legislature. 
In my opinion the onus of establishing an unexpressed exception 
to the wide language of the section lies upon those who contend 
for such an exception. On behalf of the respondents I understand 
it to be urged that provisions in relation to partition do not lie 
within the scope and purview of the Rent Act, and do lie within 
the scope and purview of the Land Revenue Act, 'No. XIX of 
1873, as amended. The object of the Rent Act is, generally 
speaking, to define and control the rights and remedies of landlords 
and tenants arising out of that relation. The creation of a new 
relation of landlord and tenant arising from expropriation would 
be apparently as much within the scope of that Act, whether such 
expropriation arose through voluntary partition, or through sale 
or execution proceedings. In the same way the Land Revenue 
Act in its provisions in respect of partition deals with the duties 
of revenue officers therein engaged in the formation of areas for 
the collection of revenue and the re-arrangements of such area* 
consequent upon and rendered necessary by partitions. All the 
sections on the subject, from section 108 of Act No. XIX of 
1873 up to and exclusive of section 125, deal with partitions 
effected by the revenue officers, and appear to me to exclude parti- 
tions effected solely by the private consent of the parties. The 
words of that latter section limit its application to land u assigned 
on partition and with the consent of the co-sharer. 1 ’ The section 
then, dealing with land the subject both of such assignment and 
of such consent shall be held by the co-sharer as an occupancy 
tenant. That is not a general enactment of the status of the 
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cultivating co-sharer on partition, and does not in my opinion 
apply to any case in which the partition is not effected by the 
revenue officers. If this interpretation of section 125 be correct, 
then I am unaware of any extant provision of law defining the 
status of a person, who, by private and voluntary partition, has 
divested himself of his proprietary rights in the sir of which 
before partition he was a co-sharer, unless it be section 7 of the 
North-Western Provinces Rent Act. I hardly think it possible 
to contend that a co-sharer in effecting a voluntary partition may 
wholly, unreservedly and absolutely part with his proprietary rigid, 
while in the case of partition by authority the law reserves for him 
an inalienable right of occupancy. That seems to me to involve 
a much graver anomaly than to suppose that the Legislature intend- 
ed by section 125 of the Land Revenue Act to differentiate the 
status of a co-sharer proceeding in partition by means of the 
revenue officers from that of an ex-proprietary tenant created by 
section 7 of the North-Western Provinces Rent Act. If this 
section of the Rent, Act does not apply to voluntary partitions it 
would then be possible for two co-sharers to partition the pro- 
perty in such a way that the sir would remain entirely with one 
co-sharer, while the other would possess a zaminclan property 
winch he might himself alienate, or of which he might be deprived 
in execution of a decree without retaining a single particle of 
interest in it. To prevent such a consummation was m my 
judgment the object of the Legislature in calling into existence 
the ex-proprietary tenant. The opinion which I have formed as 
to the inclusion in section 7 of the Rent Act of expropriation by 
partition is largely based upon the consideration that the joint 
possession of land by joint families is the normal and character- 
istic type of proprietary possession among Hindus. The nume- 
rical importance of and the extent of property held by that 
constituent of the population seems to me to exclude the sugges- 
tion that the every day method of redistribution by partition 
should have been entirely outside the purview of the Legislature 
when it enacted section 7 of the Rent Act. It seems to me that 
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189 7 nothing short of express words, excluding or excepting expropria- 

7 tiou by partition from the scope and operation of the section, 

Prasad would justify us in declining to apply it to the present case. I 

KedarNAth would hold, therefore, that the contract between the ’parties by 

Sahu which each promised to divest himself of all right of occupancy 

in the sir is in respect to that, promise unenforceable in law. 
The result is that I would allow the appeal and dismiss the suit 
of the plaintiff, except as to the sum of Rs. 287-3-0, but without 
co^ts. I would give the plaintiffs their costs in proportion to 
their success in both Courts 

Burxitt, J. • — There can be no doubt that the wording of 
section 7 of the North-Western Provinces Rent Act is sufficiently 
wide to include the present case I nevertheless entertained 
great doubts as to whether the Legislature had in its contempla- 
tion the case of a transfer by partition. I have, however (though 
with no little hesitation), come to the conclusion that my doubts 
were not well-founded, and I concur with the remainder of the 
Court m holding that the appellant did acquire the status of an 
ex-proprietary tenant in the sir land formerly his, which is now 
included in the village wholly transferred under the partition to 
the respondents. I have come to this conclusion with the greatest 
reluctance because of the glaringly dishonest manner in which the 
appellant acted towards the respondents. I concur in the judg- 
ment just delivered by my brothers Knox and Banerji. 

Airman, J. : — The parties to this suit, or their predecessors 
in title, were joint owners of several villages in the Basti and 
Gorakhpur districts. Ou the 20th of May 1891, they entered 
into an arrangement by which this joint ownership was put an 
end to, each party taking certain villages in sole proprietorship. 
It was agreed between them that, if either party had sir land in 
any village which fell to the lot of the other, the sir land was to 
be relinquished by the party to whom it had belonged. The 
plaintiffs owned sir land m a village named Sehri, which village 
fell to the defendant's lot. The plaintiffs earned out their part 
of the bargain by surrendering to the defendant possession of 
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this sir land. A village named Barghat ; in which the defendant 
owned sir land, fell to the plaintiff’s lot, but the defendant, 
although, as said above, he had got from the plaintiffs the bin 
land in the village of Selin, with singular bad fauh refused to 
carry out his part of the bargain by resigning to the plaintiffs 
the sir land in Barghat. The plaintiffs according 1 }' brought this 
suit to recover possession of this sir land and mesne profits for 
the time during which possession had been withheld The lower 
Court has given the plaintiffs a decree, from which the defendant 
has appealed. It is contended on behalf of the appellant that 
the bargain which the plaintiffs seek to enforce is one which the 
Courts cannot, with reference to the provisions of section 23 of 
the Contract Act, give effect to. I have reluctantly come to 
the conclusion that this contention must be sustained. The 
defendant was at one time joint owner with the plaintiffs in the 
village of Barghat. The partition deed shows that the whole of 
that village was transferred to the plaintiffs ; consequently the 
defendant by that partition lost or parted with the proprietary 
rights which he formerly had m the village. He therefore, under 
the piovisions of section 7 of the 27orth- Western Provinces Rent 
Act, 1881, at once acquired a right of occupancy in the sir lands 
he held in the village and became an ex-proprietary tenant 
thereof. 

It would be absurd to hold that an ex-proprietary tenant 
cannot, if he chooses, relinquish his tenancy in btr land after 
he has by virtue of section 7 acquired a right of occupancy in it. 
To hold otherwise would be to convert him into a serf attached 
to the soil, and would moreover be in contravention of section 31 
of the Rent Act, which gives a right of relinquishment to all 
tenants not holding under a lease. But the question we have to 
consider is :■ — Can a Court enforce specific performance of a 
contract, such as that on which the plaintiff relies, to relinquish 
a right of occupancy 'which is created and conferred by section 7 
of the Rent Act? In my opinion this question must be answered 
in the negative. It is true that a contrary view appears to 
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have been taken in Gaya Singh v. TJdit Singh (1), and the per- 
formance of a similar contract enforced. But, with all respect 
to the learned Judges who decided that case, I am of opinion that 
they overlooked the difficulty created by reading section 23 of 
the Contract Act in the light of section 7 and section 9 of the 
Bent Act. In the course of the argument in this case, it was 
contended that section 7 of the Rent Act was never intended to 
apply to a case like the present. The defendant’s case here 
undoubtedly falls within the four corners of section 7. If I could 
land any clear indication that it was not the intention of the Legis- 
lature that section 7 should apply to a case like the present, I 
would be only too glad to give effect to the respondent’s conten- 
tion. But I can find none. In supporting this contention much 
reliance was placed upon section 125 of the North-Western Pro- 
vinces Land Revenue Act, 1873, the second paragraph of which 
provides that where, in carrying out a partition, the sir land of 
one co-sharer has been included in the mahal assigned to another 
co-sharer, the former shall be an occupancy tenant of the land. 
The Legislature recognizes a distinction between an ex-proprietary 
tenant and occupancy tenant. See section 10 of the Rent Act. 
Now if section 125 of the Revenue Act had provided that the 
co-sharer whose sir was transferred *in effecting a partition was 
to be an ex-proprietary tenant, there would have been some force 
in the contention that section 7 was not intended to cover cases 
of partition, as, if section 7 were intended to be of general applica- 
tion, such a provision as that contained in the second paragraph of 
section 125 of Act No. XIX of 1873 would have been unnecessary. 
But there is nothing to show that the second paragraph of section 
125 was not intended to be an exception to the general rule. 
If it be held, as I think it must be, that the appellant by 
the arrangement come to on the 20th of May 1891, became an 
ex-proprietary tenant of his sir land in the village in which, by 
that arrangement, he parted with his proprietary rights, it would, 
I hold, entirely defeat the provisions of section 7 and section 9 
(1) I. L. R t> 13 All.* 396. 
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of the Rent Art, were a Court to enforce a contract to surren- 
der the occupancy rights so acquired. If such contracts were 
enforced, the beneficent provisions of section 7 of the Rent Act 
would, I fear, be rendered almost entirely nugatory. 

For the above reasons I am of opinion that that portion of 
the decree of the lower Court awarding to the plaintiffs pos- 
session of the land in mauza Barghat and mesne profits thereof 
should be set aside. The plaintiffs also sued to recover possession 
of sir land in another village named Ahraula. In their plaint 
they mate out no cause of action as to the sir land of this village. 
An inspection of the partition proceedings shows that, with the 
exception of a plot of 144 bighas, the whole of Ahraula was 
assigned to the defendant. There is nothing to show that the 
clause in the agreement of the 20th of May 1891, on which the 
plaintiffs rely, applies in the case of Ahraula. On this ground 
alone the claim as regards Ahraula ought to have been dismissed. 
But if the clause did apply, it was, as in the case of the Barghat 
sir , a contract which tended to defeat the provisions of section 
7 of the Rent Act, and which cannot therefore be enforced. 
The above findings dispose of the first five grounds in the 
memorandum of appeal. The last ground refers to a portion of 
the plaintiffs 5 claim in which they sought to recover money they 
had paid out for the defendant. The defendant put in a counter- 
claim on account of a bond payable by the plaintiffs which the 
defendant had discharged. The Court below gave the defendant 
credit for the amount he had paid to the extent of the principal 
money secured by the bond and interest for one year, but refused 
to allow the defendant credit for the amount he had paid as 
post diem interest, holding that this was not recoverable under 
the bond. With reference to the terms of the bond and the 
decision of their Lordships of the Privy Council in the recent 
case, Mathura Das v. Raja JSfarindar Bahadur Pal (1), post 
diem interest was due under the bond. The defendant was 
therefore entitled to credit for the sum he paid on that account. 

(1) L. B., 23 I. A., 138; I. L K, 19 All, 39. 
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When credit is given him for this, the amount due to the plain- 
tiffs is reduced to Rs. 287-8-0. The result of the above findings 
is that the plaintiffs* suit for possession of the sir land and mesne 
profits should be dismissed, and a decree passed for Rs. 287-8-0, 
instead of Rs. 3,009-8-0, with costs proportionate to their 
success. 

I would allow the appeal and vary the decree of the lower 
Court as set forth above. But, to mark our sense of the bad 
faith displayed by the defendant, I would not allow him any 
costs here or in the Court below. 

By the Court . — The appeal is allowed ; the decree of the 
lower Court is varied, and the plaintiffs* suit dismissed, 
except as regards the sum of Rs. 287-8-0. The plaintiffs will 
get costs in this Court and the Court below proportionate to 
theii success. The defendant will pay his own costs throughout. 

Decree modified . 

APPELLATE CIVIL. 

Before Sir John Bdge> Kt , Chief Justice and Mr. Justice JBurJcitt. 
OOCHI AND ANOTHER (DEFENDANTS), V ULFAT AND OTHERS (PLAINTIFFS). 1 

Maha-brahmans — - Agreement as to distribution of offerings — Contract — - 
Cause of action. 

Amongst tlie Maha-brahmans of a particular village an agreement obtained 
that some of them should collect and receive offeiings during ceitain months ; 
that during those months the others should refiain fiom receiving any offerings, 
and that m certain other months the other Maha-brahmans should collect and 
receive the offeiings and they should refrain from collecting offerings. 

Meld that this was a good agieement and sufficient to support an action 
for damages by the persons entitled to the offerings in a particular month 
as against the persons who had leceived those offeiings contrary to the 
agieement. 

This was a suit of the nature of a suit foi damages for breach 
of contract. The parties to the suit were Maha-brahmans. The 
plaintiffs* case was as follows : — They alleged that at a time long 
anterior to suit an arrangement had been come to amongst the 

* First Appeal No. 59 of 1897, from an order of Maulvi Muhammad Mazhur 
Husam Khan, Subordinate Judge of Mainpuri, dated the 29th June 1897. 
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Maha-brahmans of Mainpuri by which each of them took it in 
turn to receive the offerings made on an elcadasha (eleventh day 
ceremony); that is to say, if such a ceremony took place during 
the turn of a particular Maha-brahman the offerings made were 
taken by him. The turn of the plaintiffs’ maternal grand- 
father as Maha-brahman fell in the months of Jeth, Bbadon, 
Aghan and Phagun and he used to receive the Maha-brahman’s 
dues in respect of any elcadasha occurring during those days. 
After his death his widow Mithua continued to receive the dues 
which had fallen to his share. By a deed of gift of the 9th of 
December 1885 she gave that right of a Maha-brahman to the 
plaintiffs who held it since then. The plaintiffs further alleged 
that in the village of Deopura, which is attached to Mainpuri, 
one Thakur Tribhawan Singh died, and his elcadasha was per- 
formed on the 8th Jeth Badi, Sambat 1953, corresponding to the 
5th of May 1S95. That day belonged to the plaintiffs’ turn as 
Maha-brahmans, but the defendants took without any right the 
offerings made on that occasion to the value of some Es. 200. 
The plaintiffs therefore sued to recover the offerings or their value. 

The defendants pleaded, inter alia , that such a suit would 
not lie. 

The Court of first instance (Munsif of Mainpuri) upheld this 
contention and dismissed the suit on the ground that it was not 
cognizable by a Civil Court. 

The plaintiffs appealed. The lower appellate Court (Sub- 
ordinate Judge of Mainpuri) held that the suit would lie, and 
made an order of remand under section 562 of the Code of Civil 
Procedure. From that order the defendants appealed to the High 
Court. 

Babu Jogindro Nath Chaudhri , for the appellants. 

Pandit Swndar Lai , for the respondents. 

Edge, C. J. and Burkitt, J. : — The plaintiffs sued the 
defendants to recover money and offerings received by the 
defendants in breach of an agreement between the parties. The 
parties were Maha-hrahmaifis, and it is alleged that an agreement 
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had been come to between tbe predecessors of the parties, the 
~ effect of which now, as applied to the present parties, is that the 
plaintiffs should collect and receive offerings during certain 
months; that during those months the defendants should refrain 
from receiving any offerings, and that in certain other months the 
defendants should collect and receive the offerings and the 
plaintiffs should refrain from collecting offerings. The firff. 
Court dismissed the suit on the ground that such a suit would not 
lie. The second Court set aside the decree of the first Court, 
and made an order of remand under section 562 of the Code 
of Civil Procedure. Prom that order, of remand this appeal 
has been brought. 

In the course of the argument we have been referred to 
Doorya Parshad v. Budree (P, Lala v. Guneshee (2); Durga 
Prasad v. Gendct (3) ; JImmmun Pandey v. Donoo Nath Pandey 
(4), Ear Ball v. Jeorahhun Ball (5); Deonath v. Mussumat 
Guneyshee (6 ) ; Bindhu Bal v. Sampat Misr (7) and Muddmo 
Mohan Ghossal v. Nuboram Chuckerbutty (8). 

Few of these authorities have any bearing on this case. 
The decisions in others of them, so far as they would apply here, 
were obiter. This suit is based on an alleged contract, which 
of course must be proved. For present purposes, and those only, 
avc assume that the alleged contract can be proved. It is not 
against public policy that such a contract should be entered into, 
and we know no reason in law which Avould make such a contract 
bad. The cause of action Avould apparently bo for damages for 
breach of the contract. The measure of these damages probabH r 
Avould be the amount proved to have been received by the 
defendants in breach of the contract. \\ r e dismiss this appeal 
Avifch costs. 


a) o N.-W. P , H C Hop , 180 

(2) S D AJ -AV. P , S. C Vol p, 418. 

(4) Weekly Notes, lb89, p. lup. 

(4) 0 W. It, 171. 


Appeal dismissed. 

(5) S D A, N-W.P, 1862, p.314. 
00 S D A, N.-W. P., 1860,?. 78. 

(7) Weekly Netes, 188J, p 16J. 

(S) 4 IV. I! , C It , oil. 
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Before Mr John Bilge, Kt , Chief Justice and Mr JutUce Bur HU 
KISHEN SAH1I (DufEN’DANi) v BAKHTAWAB SINGH anb oi’ueas 

(PlAISTIFFsJ * 

Suit to recover compensation m respect of property sold under a deu ee 

— Decree not reversed or superseded 

A zimindur appliel to a revenue officei to comm ate the rent hitherto paid 
m Lind, by certiin of liis tenants to a fixed money rent to be paid m future 
The Assistant Collectoi made the ordui asked lor and fixed the money rent to 
be paid in futuie. After that order hid beon mads the zamindar brought a 
suit for arreais of rent against the tenants m a Court of Revenue and 
obtained a decree foi rent at the rate which had been fixed by the order of 
the Assist int Collector Against tins deciee the tenants did not appeal, 
and it becime final The decree was pat into execution - property of the 
tenants was attached and sold, and the decieu was partially satisfied out of 
the sale proceeds. Subsequently to the passing of the decree for rent the 
Board ot lie /cane set aside the order of the Assistant Colleetoi commuting the 
rent in kind to a fixed mon^y lent. like tenants theieupon sued to iccover 
compensation on account of the sale of their propei ty under the decree for 
rent 

Held that the suit would not lie, inasmuch as tne decree foi rent under 
which the plaintiff’s property w*s sold was unreveised and not superseded by 
any competent Court Harriot v Hampton (1) , Shama Parshad Day 
Chotodhery v llurro Parshad Roy Chotodhery (3) , Joyesh Chundet Dntt v 
Kali Churn Dntt (3) and Raja Nilmoney Smjh Deo Bahadoor v. Shat oda 
Parshad Mookerjee (4) referred to. 

The facts of this case arc as follows ; — 

The plaintiffs were oecnpancy teuaut3 of the defendants of 
some 20 bighas and 6 biswas of laud in the town of Meerut. 
The plaintiffs used to pay their rent iu kind. The defendant 
sued them for euhiincemeut of rent (describing his suit as one for 
determination ot the re it payable by the plaintiffs) and got a 
deeree on the 13th of September 1830. This deeree was set aside 
by the Board of IJevenue ou appeal ou the 14th of October 1890. 
Between the loth of September 1889 and the 14th of Oetober 
1890 the defendant sued the plaintiffs for rent at the enhanecd 
rate allowed by the deeree of the 13th of September 1889 and got 

* Fiist Appeal No. 78 of 1807, from au ordei of Balm Jai La], .fficiatia? 
Subordinate Judge of Meeiut, dated the 15th July 1897. 

(1) 7 T R, 2(30, s. e , 2 Smith L. C., 1U0, 10th Ed. (3) I L. R, 3 Calc., JU. 

(2; 10 Moo. I, A„ 20J. !-j) IS W. It., U. B, Ei-i. 
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a decree for Rs. 1,960-2-0 on the 18th June 1890. Notwithstand- 
ing the order of the Board of Eevenue of the 14th of October 
1890., the defendant executed his decree for rent and realized 
Rs. 1,010. 

The plaintiffs sued for cancelmeat of the decree of the 18th 
of June 1890 and the case went up to the Board of Eevenue on 
appeal. The Board held that the decree of the 18th of June 1890 
could not be cancelled by them and directed the plaintiffs to seek 
their remedy in the Civil Court. The plaintiffs accordingly 
brought a suit fora declaration that the decree of the 18th of 
June was incapable of execution ; but their suit was dismissed by 
the Subordinate Judge on the 28th of September 1893. 

The plaintiffs thereupon brought the present suit in which 
they claimed to recover the amount realized in execution of the 
decree of the ISth of June 1890 on the allegation that the said 
decree had been superseded by the order of the Board of Revenue 
of the 14th of October 1890. 


The defendant pleaded, inter alia , that the decree in question 
was still subsisting and that therefore the defendant could not 
recover any thing realized under it. 

On this issue the Court of first instance (Munsif of Meerut) 
found that the decree in favour of the defendant for rent at the 
enhanced rate had not been set aside, and dismissed the plaintiffs’ 
suit. 


On appeal by the plaintiffs the lower appellate Court (Sub- 
ordinate Judge of Meerut) found that the "main decree of the 
13th of September 1889 being reversed by the Board of Revenue 
and that being the basis of the decree of the 18th of June 1890, 
this latter decree being a dependent decree must be taken as 
superseded.” The Subordinate Judge accordingly set aside the 
decree of the Munsif and made an order of remand under section 
562 of the Code of Civil Procedure. From this order the 
defendant appealed to the High Court. 

Pandit Moti Led , for the appellant. 

Pandit SuTidav Lal 7 for the respondents. 
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Edge, C. J., and Burkitt, J. — Tlie plaintiffs, who arc respond- 
ents here, brought their suit against their landlord, who was the 
zamind&r, the appellant here, to recover compensation for their 
property which was sold m execution of a decree for rent made by 
a competent Court. The first Court dismissed the suit, holding 
that the suit did not lie. The Court of first appeal set aside the 
decree of the first Court and made an order of remand under 
section 562 of the Code of Civil Procedure. From that order this 
appeal has been brought. 

The facts of this case are these : — The zamindar applied to a 
revenue officer to commute the rent theretofore paid by these plain- 
tiffs as his tenants in kind to a fixed money rent to be paid in 
future. The Assistant Collector made the order, and fixed the 
money rent to be paid in future. After that order had been made, 
the zamlnddr brought a suit for arrears of rent against his tenants, 
these plaintiffs, in the Court of Revenue and obtained a decree for 
rent at the rate which had been fixed by the order of the Assistant 
Collector. That decree was put in execution ; property of these 
plaintiffs appellants was attached and sold, and the decree was 
partially satisfied out of the sale proceeds. This suit is brought to 
recover the money so realized, the Board of Revenue having, 
before the commencement of this suit and subsequently to the 
passing of the decree for rent, set aside the order commuting the 
rent in kind into a fixed money rent. 

For the defendant appellant reliance has been placed on the 
principle of the decision in Harriot v. Hampton (1), and it has 
been contended that, as the Board of Revenue had not juris- 
diction to interfere in appeal or otherwise with the decree for rent, 
the decision of their Lordships of the Privy Council in Shama 
Parshad Boy Chowdhery v. Hurro Par shad Roy Ghowdhery (2), 
the decision of the majority of the Full Bench of the High Court 
at Calcutta in Jogesh Ghunder Putt v. Kali Churn Putt (3) and 
of the Calcutta Court in Raja Nilmonoy Singh Peo Bahadoor v. 

(1) 7 T. R. 269 : s. c. 2 Smith L. C. 409, 10th Ed. (2) 10 Moo, I. A v 203. 

(3) I. L. R., 3 Calc v 30. 
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Shceroda Pnrslwd Mookcvjee (1) did not apply, hr in nil these cu°es 
the Court which passed a subsequent decree, which had the effect 
of reversing or superseding the decree under which the money was 
paid which was sought to be recovered, had jurisdiction over the 
suit in which such last mentioned decree was made. 

On the other hand for the plaintiffs respondents it has been 
contended that the setting aside in revision by the Board of 
Revenue of the order of the Assistant Collector commuting the 
rent in kind into a fixed money rent had the effect of superseding 
the decree for rent of the Court of Revenue, as that decree was 
based on the order of the Assistant Collector commuting the rent. 

As a matter of fact it is questionable whether in this case the 
Assistant Collector had any jurisdiction to make his order com- 
muting the rent m kind to a fixed money rent. The Board of 
Revenue had absolute jurisdiction in revision over that order 
of the Assistant Collector. The decree for rent made by the 
Court of Revenue being for a sum exceeding Rs. 100 was one 
over which the Board of Revenue had no jurisdiction of any kind, 
and was one the appeal from which lay exclusively to the District 
Judge. No appeal in fact was made from the decree for rent. It 
appears to us that their Lordships of the Privy Council, in the case 
which was before them and to which we have referred, when 
speaking of a decree being reversed or superseded, were, as to 
reversal certainly, speaking of reversal by a competent Court, and 
as to supersession were referiing to such supersession as had taken 
place in the case before them. That was a case in which the 
money sought to be recovered had been paid under decrees which 
w r ere based solely on a decree between the same parties which was 
subsequently reversed by their Lordships of the Privy Council. 
We think the supersession to which their Lordships were referring 
must have been a superseding by a decree of a Court which had 
competent jurisdiction to reverse the decree under which the 
money had been paid, if it had been brought before them. It is 
quite plain to our minds that if there had been no order made 
(1) 18 W. B v C. 434. 
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at all for a commutation of the rent in kind into a fixed money 
rent, but a Court of Revenue had erroneously made a decree for a 
money rent and that decree was executed and was not reversed in 
appeal or superseded by a Court competent to reverse it, a tenant 
whose goods had been sold in execution of such decree for rent or 
who had satisfied that decree by payment, could not recover so 
long as the decree for rent was not reversed or superseded by a 
Court competent in that respect. The defendants had a remedy 
against this decree for rent, and that was by appealing. Of that 
remedy they did not avail themselves, and it may be observed 
that, as the Assistant Collector apparently acted without jurisdiction 
m making his order of commutation, the defendants had a good 
ground of appeal. The fact that the order of the Board of Revenue 
m revision set aside the order of the Assistant Collector commuting 
the rent cannot, in our opinion, put the plaintiffs in a better 
position than they would have been in, if, as we think is probable, 
the Assistant Collector had no jurisdiction to make the order of 
commutation. In our opinion, as the decree of the Court of 
Revenue stands unreversed and not superseded bv a competent 
Court, this suit must fail. We allow this appeal with costs in this 
Court and m the Court below, and, setting aside the order under 
appeal we dismiss the appeal to the Court of first appeal and 
restore and affirm the decree of the first Court. 

Appeal decreed . 


Before Mr Justice Aiicman 

DAULAT RAM (Dependant) v, ANWAR HUSEN (Plaintiff) * 
Jurisdiction— Civil and Revenue Courts— Suit to set aside, on the ground 
of duress f an agreement by an ex-zammdar for surrender of his sir 
land 

On the sale of a village the vendor covenanted with -the vendee to hold 
his rir land as a tenant of the vendee for a certain term and then to surrender 
it to the vendee. Held that there was nothing to preclude the vendee from 
suing in a Civil Court for a declaration that the said agreement was void and 


Second Appeal No. 969 of 1890, from a decree of T E Piggott, Esq , 
Additional .Tudge of Aligarh, dated the 5th September 189b, modifying a decree 
of Mnnshi Achal Behan, Munsif of Etah, dated the 13th December 189m 
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i oc\o unenforceable and had been extorted from him by undue influence. Mahesh 

j b ‘b 

Rai v Chandar Rax (1), Ajudhia Rai v. Rarme.shar Rai (2) and 

Daulat Pam Husain Shah v Gopal Rai (3) refened to 

Ax war The facts of this case are fully stated m the judgment of the 

Husex Court. 

Mr. W. Wallach and Munshi Badr% Das , for the appellant. 

Maulvi Ghvulam Mujtctba, for the respondent. 

Airman, J.— On the 18th January 1S93 ; the appellant 
Daulat Ram purchased from the respondent Amvar Hu sen his 
proprietary rights in a certain village. On the following day 
Anwar Husen executed in favour of Daulat Ram a kabuliat by 
which he undertook to hold his sir land as a tenant of Daulat 
Ram, for a term of three years, at a rental of Rs. 175, and then 
surrender it. It is found that the rental entered in the kabuhat 
is far in excess of the rate Anwar Husen would have been bound 
to pay under the provisions of section 7 of the North-Western 
Provinces Rent Act. The object of the agreement on the face of 
it was clearly to defeat the provisions of that section, and the 
agreement was therefore, under the provisions of section 23 of the 
Indian Contract Act, unlawful and void. In the following year 
Daulat Ram sued Anwar Husen to recover rent at the rate agreed 
upon. The suit was dismissed by the Assistant Collector, but on 
appeal was decreed by the then District Judge of Mampuri. I must 
express my surprise that the District Judge should have given effect 
to an agreement, the object of which was so clearly unlawful. 
To the suit for the arrears -of rent the defendant Anwar Husen 
pleaded — that the kabuliat was unenforceable, as having been 
extorted from linn by undue influence for an exorbitant rent.” 
In his judgment the District Judge said: — -“I think that the 
question as to whether it (that is, the kabuliat) was executed 
under pressure of undue influence cannot be properly decided 
in the present suit. If the respondent wishes to have it set aside 
he can sue in the Civil Court.” Ou the 19th of September 1895, 
Anwar Husen instituted the suit out of which this appeal arises. 

(1) I. L. R., 13 All., 17. (2) I L. R., 18 All , 340. 

(3) I. L R„ 2 All., 428 
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He asks for two reliefs, first ; that the kabuliat and the decree 
passed by the Revenue Court on the basis of the said kabuliat 
might be cancelled and held unenforceable, secondly, that a sum 
of Rs. 418-10-0, being a b dance alleged to be due out of the price 
of his zamind&ri estate, should be awarded to him. The Court 
of first instance, the Munsif of Etah, gave the plaintiff a decree 
for Rs. 100 under the second relief set forth above and dismissed 
the rest of the claim. On appeal, the District Judge gave the 
plaintiff a decree cancelling the kabuliat and declaring it 
inoperative. Quoad ultra the decision of the Munsif was affirmed. 
The defendant Dauhit Ram comes here in second appeal and 
impugns the decree of the lower appellate Court on two 
grounds. First, that the 1 claim for the cancellation of the 
kabuliat was barred by section 13 of the Code of Civil Procedure, 
and secondly, that the claim for the cancellation of the kabuliat 
was not cognizable by the Civil Court. The appellant's case has 
been ably argued bv the learned counsel who appears in support of 
the appeal, but after full consideration I have come to the conclusion 
that the appeal must, fail. 

The lower Court has decreed the cancellation of the kabuliat on 
several grounds, one being that it was extorted from the plaintiff 
by undue influence. With reference to the extract from the 
previous judgment which has been set forth above, I cannot hold 
that the issue as to whether the kabuliat was obtained through 
undue influence was heard and finally decided in the previous suit. 

In support of the .second ground of appeal the learned counsel 
relies on two Full Bench decisions of this Court, i.e. } Mahesh 
Rai v. Ghandwr Rai (l) and Ajudhia Urn v Parmeshar Rai 
(2). For the respondent reliance is placed on a decision of this 
Court in Eumm Shah v. Gopal Rai (3;. If the cases relied on 
by the learned counsel for the appellant are in point I am of 
course bound to follow them and sustain the appellants 
contention, but I think the oases are distinguishable from the 

(1) I. L. R.J 13 All , 1 7 (2) I L R , 18 All,, 310- 

(3) I L- K., 2 AH., 428 
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present case. In the first case a Revenue Court had held that 
the defendants were occupancy tenants ; the plaintiffs brought 
a suit in a Civil Court asking for a declaration that the judg- 
ment of the Revenue Court in so far as it was injurious to 
the plaintiffs rights might be declared as set aside and of 
no effect, and that it should be decided that the defendant’s possession 
was that of sub-tenants. This was clearly a suit of which the cogni- 
zance was barred by section 95, clause (a) of the North-Western 
Provinces Rent Act. In the second Full Bench case, the Settlement 
Court had entered the defendants as tenants at fixed rates and the 
plaintiffs as mortgagees of the holding. The plaintiffs asked for a 
decree for maintenance of possession “ by invalidating the pioceeding 
of filling up the columns at the recent settlement.” It was held 
that if a Civil Court exercised jurisdiction in the case by declaring 
that the plaintiffs were and the defendants were not the tenants 
at fixed rates of the holding in question, it would be exercising a 
jurisdiction which section 241 of Act No. NIX of 1873 prohibits 
the Civil Courts from exercising. 

In this case it may be true that the ultimate result of the 
decree which the plaintiff obtained will be that he may, by 
adopting proper steps, succeed in establishing his status as 
an ex-proprietary tenant, but the decree as given does 
not, in my opinion, trench upon the jurisdiction of the 
Revenue Courts. Suppose that a landholder by duress obliges 
his tenant to execute a kabuliat for the land which he holds, 
undertaking to pay an exorbitant rent, the tenant might, it ap- 
pears to me, wait until he is sued upon the kabuliat and put 
forward the defence that it had been extorted from him, and m 
that case it would be incumbent on the Revenue Court to find 
whether or not the defendant's plea was good. But iu my 
opinion the tenant would not be bound to wait until he was made 
defendant in a suit for arrears. He might, I hold, brmg a 
suit to have it declared that the kabuliat was not bindiug upon 
him. If he could bring such a suit, there is no provision, so far 
as I can see, in the Rent Act by which a Revenue Court could 
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entertain it ; it would necessarily lie, therefore, in the Civil Court. 
In this case the tenant has executed a kabuliat by which he 
undertook to Biua under the holding after a certain period. It is 
stated that the landholder lias not as yet taken any steps to 
enforce the agreement to surrender. I am unable to see what 
there is to prevent the tenant from maintaining the present suit 
to have it declared that the agreement is not binding upon him. 
With reference to the fact that, as I read it, the District Judge m 
his judgment of the 7th of November 1894, refrained from deciding 
the question as to whether the agreement to pay an enhanced rent 
had or had not been obtained under pressure of undue influence, 
there is, in my opinion, no bar to the tenant maintaining this suit 
for the cancellation of the kabuliat as a whole In the case relied 
upon by the respondent il was held that a suit to set aside a 
perpetual lease of agricultural land on the ground that the word 
importing perpetuity had been fraudulently inserted in this lease 
was u peculiarly within the jurisdiction of the Civil Courts X 
see no reason why this view should not he extended to a suit to set 
aside a kabuliat on the ground that it had been obtained by 
undue influence. For the above reasons I dismiss this appeal 
with costs 

Appeal dismissed . 


Before Sir John Kt., Chief Justice and Mr. Justice BurTcitt, 

ABDUL MAJID KHAN ^DjsfbndAkt) v. KADRI BEGAM (Plaintiff) # 
Construction of document — Award — Award of the nature of a family 
settlement directing an annuity to he 'paid “ ta haiyat walidam 
An award drawn by an unpiofessional arbitrator in India is not to bo 
construed according to the same principles as an award settled by counsel or a 
solicitor in England, but in accordance with wliat may leasonably be supposed 
under the circumsl ancon ol the case to have been the intentions of the 
arbitrator. 

Wheie an awaid, which was of the natuio of a family settlement between 
a father, mother and son, of contain pioperty which had been given by the 
father to the mother in lieu of dowei and then by the mother to the son, 
directed that a certain annuity should be paid out of the propeity to the father 


♦Appeal No. 27 of ISO 7, under section 10 of the Letters Patent. 
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and mother (t ta haiy&t wahdain ” it was held that the annuity was to he 
paid during the joint lives of the father and mother and also duiing the life 
of the survivoi 

This appeal arose out of a suit to recover money in virtue of 
an award. The plaintiff was the widow of one Nawab Rashid 
Khan, and the defendant Abdul Majid Khan was her son. 
Rashid Khan had assigned certain property to his wife, the 
plaintiff, in lieu of her dower, and she during his minority made 
a gift of the property so assigned to the defendant. Subsequently 
the defendant apparently showed a disposition to become ex- 
travagant, and thereupon the father, mother and son agreed that a 
settlement of the property should be nude through an arbitrator. 
An arbitrator was appointed and made his award on the 7th of 
February 1885, which award was subsequently registered. By this 
award it was provided that the defendant should pay out of the 
property the subject of the award Rs. 600 yearly to his father aud 
mother; and it was provided th it his payment should be made 
<e ta hcaydt w<ihdain v , which is, literally translated, to the 
term of the lives of the two parents.” The annuity was duly paid 
during the lifetime of the father and for a short period after his 
death. Subsequently, however, the defendant ceased paying any- 
thing to his mother, who accordingly sued to recover a certain 
instalment of the annuity by sale of the property m question. 

The Court of first instance (Munsif of Bareilly) gave the 
plaintiff* a decree for half the amount of her claim, which decree 
was in substance affirmed by the lower appellate Court (Sub- 
ordinate Judge of Bareilly). The defendant appealed to the 
High Court, and his appeal coming before a single Judge of the 
Court was dismissed From the judgment of the single Judge 
the defendant appealed under sex tion 10 of the Letters Patent. 

Mr. A. E JRyves and Maulvi Ghulam Mujtaba , for the 
appellant. 


Mr. T . Conlan , for the respondent. 

Edge, C. J. and Burkitt. J. : — In this suit Musammat Kadri 
Begam sues her son, Abdul Majid Khau, on an award, to obtain 
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a decree for sale. The facts of the case are so 

The plaintiff was the wife of one Nawab Rashid ^ T eci diar. 18 ^ 
the owner of the property sought to be Sold. jq e Un > w ^° 
property to his wife, the plaintiff, in &atis±a.<-ti 0u e assigne( * (lj e Majip Khav 
by iiim to her, and she daring his minority made ^ Cnver ^ Uc 
property to the defendant. When the defendant a* ^ sGrA 

showed a disposition to be extravagant, and thereup ° J ^ e ^ 
mother and son agreed that an arbitrator should dot ^ ^her, 
provision should be made for the family ^ lniIno ^diat 
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made an award, and upon that award tins suit has b <irbltra ^ or 

He awarded that 600 rupees yearly should he k 10 u ght. 

property in question to the father and mother, and 
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the son. He has now, however, taken a dlffhw»«< ° Jno ^ 1<T by 
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of the survivor. There is no doubt that the language used in the 
award is somewhat ambiguous, and we were pressed by Mr. Ryves 
with the decision of Kinderslev, V. C., in Grant v. Winbolt (1). 
In that case the Vice-Chancellor arrived with great difficulty at the 
conclusion which be expressed. We have not to construe this 
aw T ard as we should have to construe an award settled by counsel 
or a solicitor in England, but as an award drawn bv a plain man 
of Bareilly, probably of no great business habits, who would 
know little or nothing about the subtleties of the English system 
of conveyancing. We have to construe it as we think it was in- 
tended by the arbitrator it should be construed, and we hold that 
it was his intention that the liability to make the payment should 
continue during the life of the survivor of the parents. 

We have said this was a suit for sale. A decree for sale under 
section 88 of the Transfer of Property Act was made, treating 
the award as if it were a mortgage or document creating a charge 
upon land. It does not appear from anything put before us that 
the arbitrator had any power to charge the lands in question , 
consequently a decree for sale was bad. However, the plaintiff is 
entitled to a decree for money. We set aside the decree for sale, 
and we give the ^plaintiff a decree for the Rs. GOO (six hundred) 
annuity for the year in question, together with interest from the 
date of suit until realisation at 12 per cent, per annum. We also 
give her her costs of this appeal 

To the extent above indicated we modify the decree below. 
In other respects w r e dismiss the appeal. 

Decree modified . 


1898 Before Sir John Edge, Kt., Chief Justice and Mi. Justice Burlcitt 

January 28. SKI GIEDHABIJI MAHABAJ (Plaintiff) v. CHOTE LAL and other* 

(Defendants) * 

Landholder and tenant — Bights of zammdars m land forming part of the 
abadi— Custom— Customary law of the North-Western Provinces 
Accoiding to the general custom prevalent in the Noith- Western Provinces, 
a person, agriculturist or agricultural tenant, who is allowed by a zamindar 


* Appeal No. 29 of 1897 under section 10 of the Letters Patent 
(1) 23 L J. Ch , 2S2 
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to build a bouse for bis occupation in tbe ahadi, obtains, if there ig j 

contract to tbe contrary, a mere right to use that houso for himself a,nd M -1SM8 

family so long as be maintains tbe bouse, that is, prevents it falling 

and so long as be does not abandon the bouse by leaving tne village, gnc ^ G-ikdh \ki.ti 
occupier of a bouse in the abadi occupying under the zamindai, be has llri i Mvhabaj 

be has obtained by special grant from the zamindar an interest which he can Chotjc Lvl 

sell, no interest which he can sell by private sale or which can be sold in 
execution of a decree against him, except his interest in the timber, roofing 
and wood-work of the bouse. Naraxn Prasad v Dammar (1) and Chajj u 
SmgJi v. Kanina (2) lef erred to 

The facts of this case are as follows * — 

The plaintiff came into Court alleging that about twenty-siy 
years previously one Nand Kishore had received from Ins, the 
plaintiffs agent, permission to build a houso on a piece of land m 
the village of which the plaintiff was zammdar, on the condition 
that it should be inhabited by Hand Kishore and Ins heirs, and 
alleging further that the house which was built could not legalh 
be transferred. The plaintiff also relied upon a clause in the vajib- 
ul-arz. The house so built by Nand Ivishore was sold in execution 
of a decree against a son of Nand Kishore and purchased by one 
Chote Lai The plaintiff zammdar asked for a declaration of Jus 
right to the land on which the house stood. Further that lie should 
be put in possession of that land, the auction-pinvhasor being 
ordered to remove the materials of the house, or it the Court 
saw fit, being ordered to receive from (In* plaintiff the \ahie ol* 
those materials. 

The Comt of first, instance (Munsif of Muttra) gave the plain- 
tiff a decree declaring (what was never sciiouslv contested) that 
the site of the house had not been and could not be in 

execution of Chote Lai's deeiee, and dismissed the red of the 
plaintiff's suit. This decree was affirmed on appeal h\ tie* 
ordinate Judge of Agra. 

The plaintiff appealed to the High Court, ami hi- 
coming before a single Judge was dismissed on f he emend d» ,: 
no custom of inalienability or special agreement not f*> M" ''* ,K 

(1) Weekly Notes, 1888, p, 125. 
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the house had been proved. From this judgment the plaintiff 
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' appealed under section 10 of the Letters Patent. 

Mr. B. E. O y Co7ior } for the appellants. 

Pandit Svondar Lal and Pandit Baldeo Ram Dave , for the 
respondents. 

Edge, C. J. and Burkitt, J. — This appeal has arisen in 
a suit brought by the zamindar against the occupiers of a house 
in the abadi of his village and against one Chote Lal, who 
purchased at auctiQn-sale under a decree against the occupiers 
such rights as the occupiers had m the house The occupiers 
made no defence to the suit. Chote Lal only has defended the 
suit. The plaintiff alleged a special agreement under which the 
house had been originally built ; he also relied upon the wajib - 
ul-arz . He did not specifically set up in his plaint, or apparently 
in his argument before our brother Aikman in this Court, the real 
point on which this case must be decided, and that is that, accord- 
ing to the general and well known custom of these Provinces, a 
custom so well established that it may be treated as the common 
law of the Provinces, a person, agriculturist or agricultural tenant, 
wdio is allowed by a zamindar to build a house for his occupation 
in the abadi , obtains, if there is no special contract to the contrary, 
a mere right to use that house for himself and his family so long 
as he maintains the house, that is, prevents it falling down, and so 
long as he does not abandon the house by leaving the village. As 
such cccupier of a house in the abadi occupying under the zamin- 
dar, as in this case, he has, unless he has obtained by special grant 
from the zamindar an interest which he can sell, no interest which 
he can sell by private sale or w T hich can be sold in execution of a 
decree against him, except his interest in the timber, roofing and 
wood-wmrk of the house. There is good reason why such a custom 
should have grown up and have been established. If it wmre 
otherwise, agricultural tenants or cultivators who, for the purposes 
of the cultivation of the agricultural lands of the village, -were 
permitted by the zamindar to build or occupy a house in the 
abadi of the particular village might sell the right to occupy the 
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house to some person unconnected with the cultivation of the 1898 

agricultural laud in the village, and thus in course of time the “ 

abadi provided and reserved by the zamindar for the use of those G-ibdhabiji 
cultivating his lands would come to be occupied by persons in no A * ABAJ 
way connected with the cultivation of the agricultural lands in the Chote ^ ai “ 
village. In such a case the zamindar would practically lose his 
rights in the'abadi and would be compelled to restrict the area of 
culturable land in the village so as to provide sites for fresh 
houses for agriculturists. It might happen that a purely agricul- 
tural village, every single site in the abadi of which belonged to 
the zamindar solely, might come to be a village, for example, of 
weavers, who neither paid rent to the zamindar nor promoted the 
cultivation of the agricultural lands of the village. 

It is contended that it was for the plaintiff to prove a special 
contract. In our opinion the plaintiff had only to rely on the 
common custom of the Provinces, and it was for the auction-pur- 
chaser, who alone defended this suit, to show that there was some 
special contract between the zamindar and the person or the prede- 
cessor of the person whose interest he had bought which created, 
contrary to the general custom, an interest which might be attached 
and sold in execution of a decree against the occupier. If the defend- 
ant, auction-purchaser, had set up, not a special contract, but a local 
custom of the village in question by which an occupier of a house 
in the abadi } holding under no special contract, but merely oc- 
cupying a house the site of which belonged to the zamindar, 
could sell his right to occupy or have it sold for him in execution 
of a decree against him, we should be prepared to hold that such a 
special custom was bad. 

Our attention has been drawn to the decision of this Court 
Narain Prasad v. Dammar (1). So far as that decision is 
based upon an assumption that, apart from special contract, the 
occupier of a house in the abadi under the zamindar has 
any interest in the occupancy of that house which can be 
sold privately or by auction sale we entirely dissent from it. The 
(1) Weekly Notes, 1888, p. 125. 
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I8 C J8 occupier^ right is a mere personal right of residence. The 

s*ri other case to which we have been referred is Ghajju Singh v. 

Girdhariji Kanhia (1). There the Full Benoh held that the zamindars of 

v a village are, as a rule and presumably, the owners of all the house 

( hote Lal sites j u the village, and that a house left unoccupied by a tenant 

lapses to the landlord in the absence of heirs or of other lawful 
assignees of the last occupier. “ Other lawful assignees ” must 
not be understood to mean purchasers by private or auction-sale 
fiom such occupier. 

Chote Lal, the only defendant defending this suit, has made 
out no case. This appeal must be allowed. We give the plaintiff 
a decree declaring that the occupiers of the house had no right, 
except to the timber, the wood-work and the roofing, which 
could be sold in execution of a decree against them, that a right 
to occupy the house was not transferable by sale either private or 
in execution of a decree, and a decree that the plaintiff be put m 
possession of the site claimed. Chote Lal will be allowed thirty 
days from the notification of this decree in the Court below to 
remove such of the materials of the house as were not part of 
the land; that is, he cannot remove the walls of the house if 
they are constructed of soil belonging to the village. We allow 
this appeal with costs in all Courts. 

Appeal decreed . 

18 9 8 Before Sir John Edge , Kt , Chief Justice and Mr Justice RurJcitt 

January 31 DIWAN SINGH akd others (Defendants) v JADHO SINGH 

* (Plaintiee 

Act No. Ill of 1877 (Indian Registration Act), section 50—. Registered 
and unregistered documents— Rnoritg — Notice 
Held that section 50 of the Indian Kegistratiou Act, 1877, will not avail to 
give the holder of a subsequent registered deed priority in icspect of his doed 
over the holder of an earlier unregistere i deed, not being a compulsorily regis- 
torable deed,, if in fact the holder of the registered deed has at the time o/its 
execution notice of the earlier unregistered deed. 

* Appeal No 37 of 1897, under section 10 of the Letters Patent 
(1) Weekly Notes, 18S1, p 114 . 
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The suit out of which this appeal arose was a suit to recover 
money due undei a mortgage bond held by the plaintiff dated the 
14th of January 1893. The mortgage was for a sum not exceeding 
Rs. 100, and was not registered. Subsequently to the date of this 
mortgage the mortgagee sold the mortgaged property by a regis- 
tered sale deed dated the 9th January 1895. The defendants to 
the suit were the mortgagor and the vendees. 

The Court of first instance (Munsif of Phaphund) decreed the 
plaintiffs claim against the mortgagor alone, holding it not 
established that at the time of the execution of their sale deed the 
vendees had notice of the prior unregistered mortgage 

The plaintiff appealed, and the lower appellate Court (Subor- 
dinate Judge of Mainpuri), fiudmg that the vendees had in fact 
had notice of the plaintiff’s mortgage and therefore could not 
claim priority under section 50 of Act No. Ill of 1877, decreed 
the plaintiff & claim also as against the defendants vendees. 

The defendants vendees appealed to the High Court, and their 
appeal coming before a single Judge of the Court was dismissed 
(see I. L. R., 19 All., p. 145). From that judgment the defend- 
ants vendees appealed to the High Court. 

Munshi Madho Prasad , for the appellant. 

Mr. Muhammad Ishaq Khan , for the respondent. 

Edge, C. J. and Burkitt, J. : — In this case it is contended 
in appeal that the holder of a registered deed of sale of immovable 
property who, at the time of the making of his contract of sale, 
had notice of a prior unregistered mortgage, which did not require 
registration, was entitled to priority by reason of section 50 of the 
Indian Registration Act, 1877, over the holder of the unregistered 
mortgage. The rule of equity on this subject which has always 
been followed in this Court has been applied by our brother Aik- 
man in the decree from which this appeal has been brought. We 
dismiss this appeal with costs. 

Appeal dismissed . 
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Before Mr Justice Blair and Mr. Justice AiTcman 
JAIKARAN BHARTI (Plaintiff) «. RAGHUNATH SINGH (Defendant) 
Civil Procedure Code , sections 244, 25S — Execution of decree — Suit to set 
aside a sale on the ground of an adjustment of the decree out of 
Court — Adjustment not certified — Suit not maintainable 
Held that no separate suit would lie to set aside a sale held m execution of 
a decree on the ground that the decree had been adjusted out of Court when in 
fact no such adjustment of the decree had been certified in the manrer provided 
by section 25S of the 0% de of Civil Procedure. STiadi v. G-anga Sahai (l") and 
Kaly an Singh v. Kami a Prasad (2) distinguished. Ishan Chwnder Bando - 
padhya v. Indro BTaram G-ossann (3) and Pat Past v. Sharujo Chand Mala 
(4) not followed Prosunno Kumar Sanyal v. Kali Pas Sanyal (5), Azizan v 
Matuh Lai Sahu (6) and Bairagulu v. Bapanna (7) refeired to. 

The facts of this case sufficiently appear from the judgment 
of Aikman J. 

Mr. Roshon Lai and Maulvi Ghulam Mujtaba , for the 
appellant. 

Mr. Abdul Majid , for the respondent. * 

Blair, J. — This is a plaintiff’s second appeal. His suit has 
been dismissed by the Court of first instance and also by the 
lower appellate Court. The suit was brought to set aside an 
auction-sale which had taken place in execution of a decree in a 
suit for sale. The point raised in appeal is that the Courts below 
were wrong m holding that sections 244 and 13 of the Code of 
Civil Procedure bar the suit. 

In the course of the proceedings in execution the parties agreed 
to refer their differences to arbitration and to abide by the award 
which should be made. Such an award was made, but it was not 
certified to the executing Court, as required by section 258 of the 
Code of Civil Procedure. The execution was proceeded with 
in spite of objection taken, and the property was sold and bought 


* Second Appeal No 999 of 1895, from a decree of W. P Wells, Esq, 
District Judge of Sbahjahanpur, dated the 11th June 1895, confirming a decree 
of Rai Banwari Lai, Subordinate Judge of Shahjahanpur, dated the 21st Feb- 
ruary 1895. 

(1) I. L. R., 3 All , 538. (4) I. L. R , 14 Calc., 376. 

(2) I. L R., 13 AIL, 339. (5) I.L R., 19 Calc, 683. 

(3) I. L. R„ 9 Calc., 788. (6) I. L. R., 21. Calc., 437. 

(7) X. L. R., 16 Mad., 302. 
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in by the decree-holder. The judgment-debtor m that suit is the 
plaintiff and appellant here. 

An argument has been addressed to us on behalf of the appel- 
lant based upon the amendment of section 258 of the Code of Civil 
Procedure made by the Civil Procedure Code Amendment Act 
of 1888. The words m the Act of 1882 were — “Ho such pay- 
ment or adjustment shall be recognized by any Court unless it 
has been certified as aforesaid.” In the amending Act the sub- 
stituted words are . — “ Unless such a payment or adjustment has 
been certified as aforesaid, it shall not be recognised as a payment 
or adjustment of the decree by any Court executing the decree.” 
The argument was that it was a reasonable inference to draw from 
the words of limitation imported by the amendment that the 
Legislature did not intend to exclude the recognition of payments 
of adjustments by Courts other than those executing the decree 
in question. My attention has been called to sundry cases, two 
of which have been the subject of decision m these Provinces. 
The first is the case of Shacli v. Ganga Sakai (1). In that case 
a payment had been made by a judgment-debtor in satisfaction 
of a decree, but such payment had not been notified to the execut- 
ing Court. The Court proceeded to execute the decree on the appli- 
cation of the decree-holder. The judgment-debtor then brought a 
regular suit to lecover the money which he had paid to put an 
end to the execution proceedings. It was held that the suit could 
be maintained. But the reliefs asked for in that suit contained no 
prayer asking that the execution proceedings in the prior suit 
should be set aside or otherwise interfered with. That case is 
therefore in a very material particular distinguishable from the 
one with which \\e are now dealing. In another case Kalyan 
Singh v. Kamta Prasad (2) it was held by a single Judge that 
a suit would lie in the following circumstances. Pending the 
execution of a decree an adjustment by transfer of some trees to 
the decree-holder had been made, but not. certified. In a later suit 
brought by another plaintiff against the same judgment-debtor, 
(1) I. L. R.j 3 AH., 538. (2) I. L. R , 13 All., 339. 
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it was sought in execution to attach the trees in question. The 
- decree-holder in the previous suit objected that the trees were 
his by virtue of the uncertified adjustment. The objection being 
disallowed, the objector brought a regular suit to establish his 
right to the trees. It was held that the suit was maintainable. In 
this case also no setting aside or modification of execution proceed- 
ings in the first suit was asked for. Two cases have, however, 
been cited for the appellant which appear to be authorities in 
favour of his contention. In the case of Ishan Ghunder Bando - 
padhya v. Indro Naravn, Gossami (1) and in the case of Pat 
JDaso v. Sharup Ghand Mala {2), suits to set aside execution pro- 
ceedings in the course of which adjustments had been made, but 
not certified, were held maintainable. In my opinion the decisions 
in those cases cannot now be held to be law. They are disposed 
of by the decision of the Privy Council in Prosunno Kumar 
Sanyal v. Kah Das Sanyal (3). The suit in that case was a suit 
<o have set aside a sale in execution proceedings of certain zamfn- 
d&ri, on the allegation that the decree-holder had made with 
certain co-sharers in the zamlndfiri an agreement that their shares 
should be exempted in execution. The agreement was not notified 
to the executing Court, and those shares were sold. In appeal 
in a suit to set aside the sale the Committee of the Privy Council 
held that section 244 of the Code of Civil Procedure barred the 
plaintiff’s suit, inasmuch as the question which had arisen was a 
question arising between the parties to the suit in which the decree 
was passed within the true intent and meaning of section 244 
of the Code of Civil Procedure. The decision of their Lord- 
ships was followed by a majority of the Judges who decided 
the case of Azizan v, Matuh Lai Sahu (4). In my opinion 
the ruling of the Judicial Committee of the Privy Council 
in Prosunno Kumar Sanyal v. Kali Das Sanyal governs 
this case, and is fatal to this appeal. I would dismiss the 
appeal. 

0) T L E , 9 Calc , 288. (3) I. L. R., 19 Calc , 683 s. c. 19 I. A., 166. 

(2) I. L. R , 14 Calc., 376. (4) I. L R , 21 Calc , 437 
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Aikmax, J. — I am of the same opinion. A mrit Gir the 
father of the plaintiff gave the defendant Ragliunath Singh a 
mortgage over certain property. After the death of Amrit Gir, 
the mortgagee brought a suit against the plaintiff Upon his mort- 
gage-deed, obtained a decree, and m execution thereof brought the 
hypothecated property to sale. The execution ivas tr msfeired to 
the Collector, by whom the property was sold. It \v<.s purchased 
by the mortgagee decree-holder. The plaintiff Jaikar in Gir in 
the course of the execution proceedings filed an objection b:i*>cd 
on an alleged adjustment of the decree which had taken pin.** out 
of Court. His objection was disallowed, and, as stated above, 
the property was sold and purchased by the decree-holder The 
plaintiff has now brought a legular suit to set aside the sale on 
the ground that, the decree had been adjusted out of Court. His 
suit was dismissed by the Subordinate Judge, whose decree was 
confirmed on appeal by the District Judge. The Courts below 
held that the present suit was barred by the provisions of section 24 1 
of the Code of Civil Procedure. The plaintiff comes here in 
second appeal contending that that section does not bar his suit. 
By the provisions of that section all questions arising between 
the parties to the suit in which a decree was passed, and relating 
to the execution, discharge or satisfaction of the decree or to the 
stay of execution thereof, must be determined by order of the 
Court executing the decree, and not by separate suit. How it can- 
not be denied that the question which arises in this suit is one between 
the parties to the former suit m which the decree was passed, and 
it is clear to me that it is a question relating to the exe uition of 
the decree. The cognizance of the suit therefore is barred by the 
provisions of section 244 unless it can be shown that there is any 
other provision of Jaw which excepts it from that section. The 
learned counsel wlio appeirs in support of the appeal relies upon 
the last paragraph of section 25S of the Code of Civil Proredme. 
In my opinion that paragraph cannot be t ikon overriding the 
clear provisions of soctio i 244. As to tins f eoiicm uilli I he 
learned Judges who decided the < ase ot Bairatjvl u v. ttunumtu 

38 


1898 


Bharti 

V. 

RAGHtTNATn 

Singh 



ISOS 


JU E\EAN 
Bharti 

V 

JUGHTTN VTH 

S rwGH. 


1898 

February 1. 


l\ 3S r iHj; Indian law reports, [vor. xx 

(1) and with the majority of the Bench which decided the case o 
Azizan v. Muhik Lai Sahu (2), The pi untiff in this suit, if any 
adjustment of the decree took place out of Court, ought to have 
taken steps to have that adjustment certified to the Court. I do 
not think that Ids negligence in failing to take ^ueh steps can give 
the Court a jurisdiction winch is clearly barred by the provisions 
of section 244. It may be that he may have some other relief 
against his decree-holder, for instance, by a suit for damages, but 
I do not think that he can maintain a suit which would have the 
effect of nullifying a decree regularly obtained m a suit between 
him and the present defendant. For these reasons I would dis- 
miss the appeal with costs. 

By the Court: — The order of the Court is that the appeal is 
dismissed. 

Appeal dismissed^ 


Before Sir John Edge, K ( , Chief Justice and Mr Justice BurTcitt 
BRIJ BHTJKHAN (Peuntift) v. DURGA DAT \xd others 
(Defendants).* 

Jurisdiction — Civil and Revenue Courts— Act No 1 of 1877 (Specific Relief 
Act), section 42 — Betters Patent , section 10— Appeal— Appellant not 
entitled to be heard on point s not argued before the single Judge — 
Practice. 

A plaintiff brought his suit m a Oml Court asking for a declaration of 
Ins light to tlio possession of ceitain lands as a tenant at fixed rates, or in the 
alternative for possession, alleging that the lands were the property of a joint 
Hindu family, of which he was a member, that the family still remained joint 
and that he was entitled as a member of such joint Hindu family to a one- 
third undivided share m this ancestral propeity. 

Jleld that tlio Civil Court was competent to give the plaintiff a decree 
declaring that he was a member of the joint Hindu family, that the family 
still remained joint, that the propeity in dispute was ancestral and had not 
been paititionod, and tint the plaintiff was entitled to a one-third undivided 
share, further tint section 42 of the Specific Relief Act would not apply to 
the suit, inasmuch as the Civil Couit, if the plaintiff was found to be out of 
j>ossession, was not competent to grant consequential relief in the shape of a 
decree for possession as a tenant at fixed rates. 


* Appeal No. 47 of 1897 under section 10 of the Letters Patent. 
(1) I. L. R , 15 Mad , 302, (2) J. L.R , 2J Calc., 437. 
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Held also tliat in appeals undor tlie Letters Patent, section 10, an appellant 
is not entitled to be heaid on points which he has not laised before the Judge 
against whose decree he is appealing 

The facts of this case sufficiently appear from the judgment of 
the Court. 

Munshi Havibaus Sahai , for the appellant. 

Munslii Gobind Prasad , for the respondents. 

Edge C. J. and Btjrkitt J. — The zammd&r of the village in 
which Brij Bhukhan Pande, the plaintiff in this suit, claims to be 
a tenant, sued Brij Bhukhan and other persons for arrears of rent. 
Brij Bhukhan’s co-defendants denied that he was a tenant of the 
holding, which apparently was a fixed rate holding. That we do 
not decide. The first Revenue Court decreed the claim for arrears 
of rent against the other defendants, but dismissed the claim against 
Brij Bhukhan on the ground that he had not been properly 
entered in the Revenue papers as a tenant, and that a decree for 
rent could not be made against him until he had obtained an 
amendment of the record of rights and had been properly entered 
in the record as a tenant. It is obvious that tho Revenue Court’ 
did not actually or impliedly decide that Brij Bhukhan was 
not in fact a tenant of the land in respect of which the rent 
was claimed. There was an appeal to the Collector, which 
was dismissed, but the Collector did not decide whether or not 
Brij Bhukhan was a tenant. He appeals to have disposed of 
the case on the same lines as tho first Court. Brij Bhukhan has 
brought this suit in a Civil Court, alleging that the lands in respect 
of which the suit for rent was brought in the Court of Revenue 
were ancestral lands belonging to a Hindu family of which lie was 
a member, that the family was joint and that he was entitled as a 
member of that joint family to a one-third undivided share m 
this ancestral property. He asked for a declaration that he v r as a 
tenant at fixed rates of the lands and in joint possession of them 
with the other defendants to the suit in the Court of Revenue, 
who are defendants here, and for maintenance of such possession, 
and, the event of its being found that he wa< out of po^o^ion, 
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be asked for a decree for joint possession as a tenant at fixed rates. 
The first Court, dismissed the suit. The Court of first appeal, 
partly on findings of fact and partly on admissions of the parties, 
found that the tenancy in question was part of the ancestral 
property of the joint Hindu family of which the plaintiff and the 
defendants are members and that there had been no partition, and 
gave in general terras a decree decreeing the plaintiff's claim. It 
probably would puzzle the Court of first appeal to say now pre- 
cisely what was the decree which it gave, the relief claimed being 
in the alternative and the decree merely decreeing the plaintiff's 
claim generally. That is not the way in which decrees should be 
made. 

The defendants appealed to this Court from the decree in first 
appeal. The appeal came before a single Judge of this Court, 
and it was argued on behalf of the plaintiff, respondent to the 
appeal, on the basis that he was e ltitled to a decree declaring his 
right as a tenant and his right to be maintained as a tenant or to 
be put in possession as a tenant at fixed rates. On the case so 
presented our brother Blair properly applied the decision in 
Ajuclkia Rai v. Pctrmeskar Rm (1) and allowed the appeal. No 
matter how the case had been presented to our brother Blair, it 
would have been necessary for him in any event to have allowed 
the appeal fo some extent, for the decree of the Court of first 
appeal declaring Brij Bukhaifs title as a tenant at fixed rates of 
the holding and lus right to possession as such tenant and giving 
him possession as such tenant was a decree which the Civil Con it 
had no jurisdiction to pass. Our brother Blair allowed the appeal, 
and, setting aside the decree of the Court of first appeal, restored 
the decree of the first Court dismissing the suit. The plaintiff has 
brought this appeal under the Letters Patent from the decree of 
our brother Blair. 

Piobabiy we should be right in dismissing this appeal, and 
certainly it will be necessary to dismiss it so fir as it is based on 
tlie case which was argued before our brother Blair. It was many 
(1) I. L If IS AIL, 310. 



ALLAHABAD .SERIES. 


261 


VOL. XX.] 

years ago decided by the High Court at Calcutta, and rightly in 
our opinion, that m appeals under the Letters Patent an appellant 
was not entitled to be heard on points which he had not raised 
before the Judge whose decree he was appc'hng, that is, that it 
was not intended that in an appeal under the Letters Patent an 
appellant should be entitled to make a new ca^e. That is a rule 
which is approved by all the Judges in tins Court, and which 
certainly has been, and, so long as the Court is constituted as at 
present, will be followed. 

However, in this appeal JBnj Bhu khan’s ea-e has been pre- 
sented, not probably as an absolutely new case, certainly in a 
different light from that in which it must have been put by 
another vakil who appeared for him before our brother Blair. 
Mr. Haribans Sakai has contended, and we think rightly, that 
the Full Bench decision in Ajudhia Rai v. Parmeshar Rai (1) 
does not preclude a Civil Court m such a case as this from giving 
a member of a joint Hindu family a decree that the family has 
been and still is joint ; that he is a member of it.; that the lands or 
property in dispute are and were an estral property in the hands 
of the family and have not. been partitioned. He has also con- 
tended that it is immaterial whether his client is or is not in 
possession, as the proviso to section 42 of the Specific Belief Act 
would not bar Brij BhukhanL claim to such a declaration, the 
Civil Court being the only Court which could make the declara- 
tion, and the Civil Court having no jurisdictio i to grant further 
consequential relief in the shape of a decree for possession as a 
tenant. We consider that that argument is well founded. Wo 
allow this appeal, and w r e set aside the decree of this Court, and 
vary the decree of the Court of first appeal by giving the plaintiff 
a declaration that the holding, whatever its nature maybe, is part 
of the am estral property of a joint Hindu family ; that it has not 
been partitioned ; that the plaintiff and the defendants are mem- 
bers of that joint Hindu family, and that the plaintiff s interest, is 
a one-third undivided share of that ancestral proper!} , in other 
(l) I. L. li ; 18 All , 3-Jo 
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respects the suit of Hie plaintiff is dismissed. As this suit was 
necessitated by the action of these defendants in taking a very 
technical objection in the Court of Revenue, which in fact was an 
objection without substance or merits, we give the plaintiff Brij 
Bhukhan Pandc hi< costs in all Courts in this civil suit. 

Appeal decreed* 


lief ore Sir Jolt a Fdge } Kt„ Chief Justice and Mr Justice BwrTcitt 
HADI ALI (Defendain t) v AKBVli ALI (PtiAIKtipf).* 
Muhammadan law — Doiver— IVidow's hen for dower purely personal and 
not heritable . 

The lion which a Muhammadan widow whose dower is unpaid may obtain 
on lands which have belonged to her deceased husband is a purely personal 
right and does not survive to her heiis. AH Muhammad Khan v Az^nllah 
Khan (1) and Ajula Begam v. Nazir Ahmad (2) referred to. 

This was an appeal under sc tion 10 of the Letters Patent 
from a judgment iu second appeal of Bnncrji, J. The facts of the 
case appear from that judgment, which is as follows: — 

“ The appellant brought the suit out of which this appeal has 
arisen to recover possession of his share out of the estate of his 
deceased uncle, Karim Bakhsh, one of whose heirs he was. The 
suit was brought against Huran Bibi, the widow’ of Karim 
Bakhsh, and Hadi Ali, the donee of a portion oi* the property from 
Huran Bibi. Hadi Ali is the son of a daughter of Karim Bakhsh, 
who predeceased Karim Bakhsh. The Court of first instance 
decreed the claim. 7 An appeal was preferred by Huran Bibi and 
Hadi Ali. Huran Bibbs appeal had reference io that portion of 
the estate which was not included in the gift to Hadi All. During 
the pendency of the appeal Huran Bibi died. Her legal represen- 
tatives were her three daughters, who are admittedly alive, and 
not Hadi Ali, the son of a fourth predeceased daughter. The 
right as regards the property not comprised in the gift did not 
survive to Had! Ali, therefore he alone could not maintain the 
appeal. As he was not one of the legal repesentatives of Huran 

* Appeal Xo. 43 of 1897 tinker auction 10 of the Letters Patent 
U) I. L. 1!„ IS All , 50. (2) Weekly Kotos 1S C 'U, p 111, 
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Bibi lie could not be brought upon the record in the place of 
Huran Bibi, and as her legal representatives did not apply to be 
made parties to the appeal within the time allowed by law, the 
appeal of Huran Bibi abated, and, so far as the property in res- 
pect of which the appeal is concerned, the decree of the Court of 
first instance became final. 

“As regards the property which is the subject of the alleged 
gift to Hadi Ali, the lower appellate Court has found that Huran 
Bibi was in possession of it in lieu of her dower. She was not 
entitled to transfer that property by way of gift or otherwise, and 
the gift was not legally valid. Having been put in possession in 
lien of her dower, she was entitled to continue in possession so 
long as her dower debt remained unpaid : that was a right personal 
to her and became extinct on her death. Hadi Ali is not entitled 
to remain m possession of the estate left by Karim Bakhsh. The 
result is that the plaintiff is entitled to the decree granted to him 
by the Court of first instance. 

“ I allow this appeal with costs, and, setting aside the decree 
below with costs, restore that of the Court of first instance.’* 

Prom this judgment the defendant Hadi Ali appealed. 

Babu Durga Gharan Saner ji , for the appellant. 

Munshi Bam Prasad, for the respondent. 

Edge 0. J. and Burkitt, J. — This is an appeal under the 
Letters Patent from the decree of our brother Bauerji. He 
decided that a lien for her dower which a Muhammadan widow 
had obtained on lands of her husband was a purely personal right 
and did not survive to her heirs. This decision is supported by 
Ali Muhammad Khan v. Azizullah Khan (1) and Ajuba 
Begam v. Nazir Ahmad (2). It is contended that the latter case 
is not an authority, as it does not appear that the widow had 
obtained the lien by consent of her husband's heirs. In our 
opinion it is a very direct authority. Mr. Justice Mahmood 

held, rightly wrongly, that the widow had obtained a lien he 

may have been right or he may have been wrong on that point 

(1) I, L, R„ 16 All.. 50, (2) Weekly Notes 1890, p. 115, 
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and, holding, that she had a ben he held that it did not survive. 
We agree with our brother Bmerji that such alien docs not 
suivive, but is purely personal, and we dismiss the appeal with 
costs. 

Appeal dismissed. 


REVISIONAL CRIMINAL. 


Before M ? . Justice Knox. 

QUEEN-EMPRESS o AHMADI ** 

Criminal Procedure Code, section 208 — Evidence- — Procedure — Duty of 
Magistrate inquiring into a case triable by the Court of Session to talce 
the evidence of the witnesses produced by the accused 
A Magistiate inquning into a case undei Chapter XVIII of the Code of 
Ciiminal Pioceduie is not empoweied to fiame a cliaige or make out an order 
foi commitment until and alter he has taken all such evidence as the accused 
may produce befoie him for lieai mg 

The facts of this case sufficiently appear from the order of 
the Court. 

Alston and Madan Mohan Malav'iya, Tor the appellant. 

Knox J. — Musammat Ahrnadi Begam was suspected of 
having committed the offence of murder. The case was under 
inquiry with a view to commitment, if necessary, to the Court 
of Sessions. The evidence produced m support of the prosecu- 
tion had apparently been put forward up to the 4th of December 
On that date a petition was put m by Mnsammat Ahrnadi Begam 
asking the Court to take the evidence of her witi esses under 
section 208 of the Criminal Procedure Code before taking her 
statement. Upon that petition the first order passed is dated the 
4th of December, and was as follows : — “It is too late to pass an 
order now, as it is about 5 p. m” With this order apparently 
the proceedings of the 4th of December eame to a close. I 
understand that the accused had witnesses present m Court on that 
day who could have been then and there produced and examined. 
In that case I do not understand what difficulty the learned 


* 'Criminal Eevision No. 684 of 1897. 
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Magistrate could have had in passing the only proper order under 
the circumstances, namely,— “those witnesses shall be heard either 
to-day or as soon as the Court re-opens tomorrow.” This 
would have been in accord with what appear to me to be the very 
clear words of the Code, and would have obviated all the 
difficulties which arose from the way in which the Magistrate 
subsequently dealt with the case. 

On the 5th December, the accused put in another petition to 
the effect that, in the event of the Court deciding that her case 
must be committed to the Sessions, she wished to reserve her 
defence, and that she would in that Court make her replies to any 
questions that might be put to her for the purpose of enabling 
her to explain any circumstance appearing in the evidence against 
her. It was optional and entirely within the power of the accused 
to put in an application of this kind. The fact that she did do so 
would not absolve the Magistrate from his duty in carrying out 
the provisions of the law and from examining her, whether she 
answered or refused to answer. I mention this because of the 
order subsequently made by the learned Magistrate, from which 
it would appear that he thought that as soon as the accused 
reserved her defence he was not absolved from the duty of 
asking her for her statement, but he was absolved from the 
equally imperative duty of taking all such evidence as was 
produced on her behalf 

On the petition of the 5th of December the Magistrate writes 
that lie must ask the accused herself what statement she has to 
make, in spite of what he terms an attempt on the part of the 
barrister for the accused to waive its right to examine the 
accused vested in it by section 342 of the Code ot Criminal 
Procedure. But lie declined to hear the evidence tendered on 
her behalf, and then and there committed the accused for trial 
before the Court of Sessions. The Magistrate was not empowered 
to frame a charge or make out an order for commitment until 
and after he had taken all such evidence as the accused produced 
before him for hearing. I accordingly set aside the order ot 
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commitment and return the case to the Deputy Magistrate of 
Gorakhpur with directions to give notice to the prosecution and to 
the accused of a convenient day, and on that day to hear all and 
such evidence as may be produced on behalf of the accused and 
after that to complete the inquiry according to law. Let the 
record be returned. 


APPELLATE CIVTL. 


Before Sir John Edge, Kt , Chief Justice and Mr Justice EurJcitt 
MUZAEFAR ALI KHAN (Dependant) v. KEDAR NATH (Plaintiff) * 
Civil Procedure Code , sections 556, 558 — Application to restore an appeal 
dismissed ex parte — Evidence — Practice 

When an application is made to restore an appeal which has been dismissed 
ex parte for default of appearance the applicant must produce all his evidence 
in support of the application before the Court to which it is made If he does 
not do so and the application is dismissed, he cannot be allowed to supplement 
such evidence in a Couit of appeal on appeal from the order dismissing his 
application Sari Pas Mulcerji v. Padha Kit> hen Das (1) followed 

In this case an appeal was dismissed by the Additional Dis- 
trict Judge of Moradabad for default of appearance, the pleader 
for the appellant being absent when the appeal was called on for 
hearing. An application lor the restoration of the appeal to the 
list of pending appeals was made, but no affidavit in support of 
such application was filed therewith. The Additional District 
Judge dismissed the application on t'^o grounds, first, that it was 
not accompanied by an affidavit, and, secondly, that it disclosed 
no sufficient cause for the failure of the appellant or his pleader 
to appear. Against this order of dismissal the applicant appealed 
to the High Court, tendering an affidavit in support of his petition 
for restoration of the appeal. 

Maulvi Abdul Majid , for the appellant. 

Pandit Sunday Lai , for the respondent. 


* First Appeal No 87 of 1897, from an order of F E Tayloi, Eat] , Addi- 
tional Distuct Judge of Moradabad, dated the 9th August- 1897 f 

(1) Weekly Notes 1890, p 166. 
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Edge, C. J. and Burkitt ; J. — -No affidavit in support of 
the application was filed in the Court below. Affidavits are 
necessary; not only for the information of the Court but for the 
information of the opposite side, and an affidavit should have 
been filed in the Court belo.v. Wo agree with the decision of this 
Court in Hari Das MuJcerji v.Radha Kishan Das (1) and dis- 
miss this appeal with costs. 

Appeal dismissed . 


PRIVY COUNCIL. 


BALWANT SINGH (Plaintiff Appellant) v. RANI KISHORI 
(Dependant Respondent) # 

On appeal from the High Court for the North-Western Provinces at 

Allahabad 

Hindu law — MitaJcshara— Power of a member of a joint family to alienate 
self-acquired immovables — Construction of words of a tanad granting 
an absolute estate of inheritance — Change of ancestral character of 
immovables — Mortgage and foreclosure — -Bond fide re-acquisition for 
value by the mortgagor's descendant 

A father, being a member of an undivided family subject to the Mitakshara, 
can exercise full power of disposition at his own disci etion over immovables 
which he has himself acquired, as distinguished from ancestral property 

The immovables alienated by a fathers gift, disputed by his son, partly 
consisted of zamindari lights m villages which had been, at one time, 
ancestral in the family, but had been tiansf erred to satisfy the debts of an 
ancestor, and had been acqnned hack by his descendant, the donor. As to one 
of these villages the Courts below had diffeied whether it was self -acquired 
property in the donor’s hands. It had been mortgaged by the ancestois ; 
and the mortgage had been foreclosed, under Regulation XVII of 1806, 
before having been re-acquired by the donor. 

That the foreclosure and 1 e-acquisition were genuine were facts found 
upon evidence, including that of prior, concurrent, deciees maintaining the 
foreclosure, as between other parties. 

Heldj that the re -acquisition was not a redemption of an estate inherited 
from an ancestor, and merely incumbeied ; but that the once ancestral cha- 
racter of this village had been destroyed by the foreclosure Liho the othoi 
villages alienated by the father’s gift it was self-acquired by the douoi 

Present ; — Lobds Hobhouse, Macnag-hten, and Davey, and c ° lft 

(1) Weekly Notes, 1890, p 166. 
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Otlioi immovable propeity comprised in tlio gift consisted of a malikana 
payable out of other villages conferred upon the donor by a Government 
sanad granting a muah on seven villages to him for life, and declaiing that 
fl the zamindars who now pay the revenue will pay it to him, and after 
“him they shall ever pay ten per cent as malikana allowance to his hen* after 
“ the deduction of Government revenue for generation after generation.” 

Held, that the grant of the malikana was absolute to the one grantee 
that there were not two gifts, one for life to the giantee, and the other a 
distinct gift after his death, to the person who should then be his heii. 
The malikana formed part of the grantee's heritable property and was self- 
acquired. 

Held , also., in reference to the High Couits' Act, 1861 , m which no time is 
mentioned for the appointment of an acting judge on the occuirence of a 
vacancy, that such an appointment could not be questioned on the giound of its 
not having been made until after a period alleged to be unreasonable 

Consolidated appeals from two decrees (14th. August 1893) 
of the High Court. 

The first decreed the respondent’s appeal from a decree (28th 
January 1890) of the District Judge of Mampuri. The second 
dismissed the appellant’s cross-appeal from the same decree , the 
effect of the two decrees of the appellate court being that the suit 
was dismissed. 

The suit out of which these appeals arose, was brought 
by the appellant who was the only son of the late Raja 
Jaswant Rao, C. S. I., who died on the 24th August 1879. The 
claim was for estate that had belonged to the late Raja, now in 
the possession of his widow, Rani Kishori, the defendant, who 
set up a title to it under a deed of gift dated the 4th September 
1875. By that deed the Raja conveyed to Rani Kishori what was 
virtually the whole of his property to the exclusion of the plaintiff*, 
Ins son by another wife who was then deceased; and to this son 
the Raja left only an allowance of Rs. 100 a month, and this de- 
pendent upon his conducting himself to the widow’s satisfaction. 
The suit alleged the invalidity of that gift. 

All the facts material to this report appear m their Lordships’ 
judgment. 

The two Courts below concurred in findings of fact disentitl- 
ing the plaintiff to the greater part of the estate claimed, which 
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consisted of zamindari, muafi, and moliknmi, intmvbts ui village 
and of movable property. 

The principal question among those now raised was whether, 
under the Mitakshara, if the property comprised in the deed of 
gift of 1895 had been acquired by the late Raja himself, he could 
deal with it at Ins own discretion , the plaintiff contending that 
the gift must be set aside, whether the property was ancestral or 
self-acquired. Another question related to whether the property, 
given by the deed fell within the description of self-acquired, or 
was ancestral. There vms a third question ; whether a mahkana 
granted by sanad to the Raja and to his heir was, in regard to the 
words of inheritance, the Raja’s own property to give away, or 
there was a gift over to the heir over which the Raja had no 
control. Also whether one of the judges who had heard the appeal 
had been duly appointed was now disputed. 

The above principal question of Hindu law was applicable, 
after the concurrent findings of fact below m regard to the bulk 
of the estate claimed, only to five villages. And the subordinate 
question, whether they all were rightly under the description 
(( self-acquired,” applied, as far as this appeal was concerned, only 
to one village ; inasmuch as the two Courts below had concurred 
upon facts, proving that four of the villages were in that class of 
propei t) , and in finding that the four were so. 

It was ground common to both parties that the zamindari 
interest in the five villages had, at one time, formed part of the 
ancestral property of the family, having been inherited by the late 
Raja Jaswant’s father, Rao Khaman Singh; and it was found by 
both Courts that, to satisfy the debts of Khaman Singh, the ances- 
tral property had been sold or transferred. Both Courts had 
also found that four of the five villages had been re-acquircd by 
the Raja Jaswant without recourse to any ancestral funds. The 
District Judge, however, had been of opinion that the fifth, 
named Bakewai, had not been so dealt with as to have got rid 
of its ancestral character in the hands of the late Raja when he 
made the gift of the 4th of September 1875. Bu ithe High Court 
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oil tb e contrary, had found that the re-acquisition by tJic late Raja 
' out of his own resources applied to Bake war as well as to the 
other four villages, and that this village was his self-acquired 
property as well as the others. 

The question as to whether the malikaua passed by the Raja’s 
gift to his wife, as being the donor ; s property, arose on the con- 
struction of a jaghir sanad dated the 6th of April 1861, from the 
Government to the Raja. That sanad entitled him to a muafi, or 
remission of the revenue upon seven vilhges, including the five 
above referred to, and declared that, “after him the zamiudar* 
shall ever pay ten per cent, as mahkana allowance to his heir, 
after the .deduction of Government revenue, for generation after 
generation. 

First — In regard to the question whether a member of an 
undivided family has or has not the power to alienate at his dis- 
cretion self-acquired properly the judgment of the District Judge 
was as follows * — -“The authorities on the point are reviewed in 
“paragraph 318 of May no’s well-known work on Hindu Law and 
“Usage, 4th edition, from which it will be seen that the 
“tendency of the later decisions is to hold that a father may 
“dispose of his self-acquired property in any way lie pleases. 
“Following the latest rulings, I hold that, if the property 
“referred to in the deed of gift was Raja Jaswant Rao’s 
“self-acquired property, he could deal with it as lie saw fit; 
“and his disposition of it cannot be successfully attacked by 
“ the plaintiff. It will follow that so far as it can be shown 
“that the property comprised in the deed of gift is ancestral, 

“ to that extent the deed must be held to be invalid, and the 
“plaintiff entitled to succeed; whilst on the other hand, the deed 
“ will hold good in respect of all property shown to be self- 
“ acquired. 

“ Secondly The plaintiff comes into Court alleging that the 
“ transfers of the five villages, in which his father possessed zamm- 
“ clari rights, were fictitious, and that his father all along remained 
“in possession ol them. It was necessary for him to prove 
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u this allegation, and I hold that as to the four villages Lakhman, 

“ Berikhera, Aheripiu* and [ndraoklu, he has failed to do so. 

His claim, therefore, as regards these villages must be 
“dismissed. As to the fifth village, Bakewar, the ease stands 
“ on a different "ooting from that of the other villages. From 
“documentary evidence filed la the case it appears that it was 
“ mortgaged by Rao Khuman Singh to one Kunjbehari Lai by a 
“ deed of conditional sale executed on 19th August. 1839. It hid 
“ been previously mortgaged to one Mali ant Lachman Das in 183G. 
« On the death of Khuman Singh, which took place in 1845, 
“ litigation took place be- ween the rival mortgagees. The 
“dispute between them was referred to arbitration and decided 
“ on the 11th May 1846, the result being that Kunjbehari Lai 
“ paid off the amount due to the prior mortgagee. Fie got a 
“decree on the 29th of MarJi 1854, to have his name entered as 
“ proprietor, and Jaswani Rao’s name expn igcd. But in a suit 
“between him and Jaswant Rao, decided on the 19th of August 
“ I860, it was held that this decree was never executed and had 
“ become barred by lapse of time, and that Kunjbehari Lai had 
“ been in possession only as mortgagee. 

“ Evidence h is been given on behalf of defendant, to prove that 
“ on the 22nd of June 1858, in lieu of a payment of Rs. 4,526- 12-9 
“ received from Thakurain Adhar Kunwar, through Jaswant Rao, 
“ her general manager, and Shco Charan Lai, her agent, 
“ Kunjbehari Lai gave up the decrees lie had, and declared his 
“ foreclosure pin jcxli igs cancelled (see No. 194 of defendants 
“ documents). The defendants counsel contends that this was a 
“ sale of the proprietary rights of the village; but this is a conten- 
“ tion I cannot sustain. In the suit above referred to, decided on 
“ the 19th of August, 1S69, it was hell tint Kunjbehari Lai was in 
“ possession of the village only as mortgagee and the amount paid, 
“ which is less than the annual revenue of the village, bears out the 
“ plaintiffs contention that what took place on the 22nd of June 
“ 1858 was nothing but the discharge of an incumbrance on the 
“ village. On an application to a Revenue Court ol March 18th, 
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“1868, Jaswaut Eao represented it as having been in Jiis 
“ proprietary possession up to that year, and as always having been 
“ entered in his name. Although in the deed of gift he asserted 
“ that this village had been bestowed on him by Adhar Kunwar, 
“this is without foundation, as I consider. This village is uol in- 
“ eluded in the deed of 1871 by which she conveyed to Jaswant Eao 
“the villages of Lakh man, Berikhera, Aheripur, and Indraokhi, 
“ and no reason is suggested for this exclusion. The evidence 

“ adduced to prove the gift is extremely feeble To hold that a 

“ transaction of this nature has the effect of destroying the ancestral 
“character of property would be a most dangerous doctrine, as it 
“ would put it in the power of any Hindu father to defeat his 
“ children’s rights by a temporary alienation of the proper!} he 
“himself had inherited. The conclusion I come to, then, as 
“ regards this village, is that Jaswant Eao inherited the proprietary 
“rights in it from Lis father ; that he had, therefore, no power to 
“convey these rights to his wife, and that m respect of this village 
“ the plaintiff is entitled to a decree.” 

Proceeding to another class of property included in the gift, 
viz., the assigned revenue of seven villages, the District Judge 
said : — ■“ The effect of the grant as regards the seven villages, of 
“which the Eaja did not own the proprietary right, was that flic 
“zamindars of those villages had to pay their land revenue to him 
“ as long as he lived, instead of to the Government, and after his 
“ death had to pay a percentage of it to his successor. I am of opin- 
“ ion that an estate of this nature is self-ac r [aired property, and in 
“ this opinion I am borne out by the views expressed in paragraph 
“ 262 of Mayne’s Hindu Law and usage, where it is laid down 
“ that estates conferred by Government in the exercise of their 
“ sovereign power become the self-acquired property of the donee, 
“whether such gifts are absolutely new grants or only the res- 
toration to one member of the family of property previously Iieid 

u by another but confiscated.” “As to the ten per cent, mali- 

“ kana allowance from the othei villages it was for the plaintiff'to 
“show that his father had no powei of disposing of it, and that 
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a he, the son, was entitled to succeed to it under the terms of the 
"sanad. This contention, in my opinion, is likewise unsound.” 
The decision, accordingly, was that the plaintiff's claim to fhL 
part of the assigned revenue failed. 

On appeal and cross appeal to the High Court the three 
principal points were dealt with as follows in the judgment of a 
Divisional Bench (Knox and Burkett, JJ.). First, as to the 
general question of the right to dispose of self-acquired immov- 
ables the Court said : — 

"There is a last plea in the memorandum of appeal to the 
“effect that Baja Jaswant Bao was not competent to disinherit 
" his only son, the appellant. To this plea the learned couusel 
" for the appellant made no allusion beyond stating that he did 
" not withdraw it. The respondent's counsel did not answer the 
"plea. An attempt was made on behalf of the appellant at the 
(( very end of the reply to address us upon it. We ; however, ruled 
"that, under the circumstances, it was not competent to the learned 
“ counsel to address any argument to us then for the first time. 
" The plea will be dealt with towards the end of our judgment in 
" Hi is appeal.” 

At the end, however, it was added : — •" In the view of the above 
" facts no necessity arises for considering the plea.” 

Secondly, the Judges considered the question as to the village 
Bakewar, holding that the lower court had arrived at a wrong 
conclusion in regard to it, by reason of over-looking the fact that 
this village had lost its ancestral character as soon as the year of 
grace allowed by Begulation XVII of 1806 expired m 1854. 
They continued thus : — " From that date Kunjbeliari Lai became 
" absolute proprietor. Even granting that the effect of the decree 
" of the 19th of August 1869, m the suit to which we shall next 
" refer between Kimjbehan Lai and Jaswant Bao, in which it 
" was held that Kunjbehari Lai had been in possession only as 
"mortgagee, gave Jaswant Bao the status of proprietor with a 
"right to redeem, he would be proprietor of self-acquired, not of 
"ancestral property. 
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“ When Kunjbehari Lai transferred his rights in Bakewar to 
“Thakuram Adhar Iv nn war he realized that he was proprietor. 
“ Otherwise; there would have been no force or meaning in his 
u pretence to set aside and annul the foreclosure transaction — an 
c< act which he had absolutely no power to do. As full proprietor; 
“he transferred to Thakurain Adhar Kunwar thereby making 
u her full proprietor. It seems to us that this document did not 
“ receive the force and construction which it should have received 
“at the hands of the lower court. It supplements and corrobo- 
rates the evidence given by Gursahai. 

“ In 1869 the village became again the subject of litigation. 
“ This time between Kunjbehari Lai and Raj a Jaswant RaO; and 
“ that suit the extraordinary decision was arrived at that, as 
“ Kunjbehari Lai had never executed his decree of the 20th March 
u X S54; and it had become barred by lapse of time ; Kunjbehari 
“ Lal had been in possession only as mortgagee. The Court of 
“first instance apparently accepts (he conclusion, and holds that 
“Bakewar never passed out of the bauds of Khuman Singh or his 
family; and that Kunjbehari Lal never had any higher title in 
regard to it than that ot mortgagee. Tiiis conclusion is attacked 
“by the appellant. He contends before us that Kunjbehari Lal, 
“by his decree of the 20th of March 1854, became full proprietor 
“over the village; and that on that day at any rate Bakewar 
“ ceased to be ancestral property. 

It appeals to us that there is great force m this contention. 

“ Under Regulation XVII of 1806 the conditional sale-deed had 
been judicially declared absolute; and nothing more was needed to 
clothe Kunjbehari Lal with the status of full proprietor. ITe had 
“ been in possession as mortgagee; but from the date of the decree 
“ of tli e 20th of March 1854; his possession as proprietor became at 
once adverse to that of Jaswant Rao, and the property ceased 
“ to be that of Jaswant Rao’s in any sense ancestral or otherwise. 

It matters little that by the endorsement on the decree above 
“alluded to, viz., the endorsement of the 22nd of June 1858, Kunj- 
“behari Lal professed to set aside the foreclosure proceedings and 
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“to render them null and void ; no words and no document of liis 
“ could effect such an act or could restore to Bakewar its former 
“condition, viz., that of ancestral properl y in the hands of 
“ Jaswant Rao. 

“The language of section 8 of Regulation XVII of 1S0G is 
“ very clear and precise, and provides that if the mortgagor, m this 
“case Raja Jaswant Rao, shall not redeem the property, the 
“property mortgaged in the manner provided for by section 7 of 
“ the same regulation, the mortgage will be finally foreclosed and 
“ the conditional sale will become conclusive. Thakurain Adhar 
“ Kunwar held the village for some months, and then made it over 
“ to Jaswant Rao. In 1868, Jaswant Rao sold the village to Sheo 
“ Narayan, and immediately upon the sale arose the litigation of 
“ 1869, between Kunjbehari Lai and Raja Jaswant Rao which 
“ ended in the decision above referred to. 

“ The respondent takes his stand upon the judgment and decree 
“of 1869, that was delivered m the suit above-mentioned, brought 
“bv Kunjbehari Lai for establishment of right to, and main- 
tenance of possession over, Bakewar, and to set aside a sale- 
“ deed under which Raja J aswant Rao had, on the 1 5th of February 
“1868, conveyed it to Sheo Narayan. It is a most involved and 
“in many places obscure judgment, but there was no doubt that 
“under it Kunjbehari Lais claim was dismissed, and it was 
“held that the foreclosure proceedings were fictitious, the only 
“object being to save the property. 

“ In considering the value of this judgment it must not be 
“forgotten that, so far as the appellant was concerned, it was 
“ not a judgment vaUr partes, and that at its highest it cannot 
“ be looked upon as conclusive, but only as a piece of evidence. 
“Both the appellant and respondent m this appeal are represen- 
“ tatives of Raja Jaswant Rao who was defendant in that case. 
“No one in this appeal derives title through Kunjbehari Lai, who 
“was then plaintiff. Moreover, it was in no way competent to 
“the court which decided the case in 1869 to set aside the fore- 
closure judgment and decree of 1854. 
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“ The Sadr Dewani Adalat in 185G had determined that the 
“ mortgage-deeds of Lachman Das and Kunjbehari Lai were both 
“ genuine instruments ; that the deed of conditional-sale held by 
“ Kunjbehari Lai was considered as being still in force and in 
“ nowise modified by the arbitration-award, positions both of 
“ which are assailed by this judgment without any reference to 
“ the determination of the cas* 3 , by the Sadr Dewani Adalat The 
“ judgment in question virtually amounts to a setting aside of 
“ those findings. 

“ Much stress was laid upon the improbability of a valuable 
“village like Bakewar being conveyed for a sum of Rs. 
“ 4,526-12-0. This consideration is not, however, entitled to much 
“ weight; the transaction took place just after the mutiny and at 
a a time when Kunjbehari Lai was, if any value is to be attached 
“ to the judgment of 1869, under great obligations to Raja Jaswant 
“ Rao for procuring him release from custody. Matters at this 
“ time had, so far as Kunjbehari Lai was concerned, reached a 
u very serious crisis, and if the bargain relating to Bakewar saved 
“Kunjbehari Lai from death by hanging, it was, so far as he 
u was concerned, a valuable bargain. Kunjbehari Lai, so says 
“ the judgment aforesaid, and there is other evidence to corro- 
borate it, had been arrested and was about to be tried by 
“ martial law, and according to the Special Commissioner deserved 
“to be hanged. The value of property too at a time like this 
“ would be very different from its value in days of security. 

u Putting all this evidence together, and bearing in mind 
“ tliat i* was - ^r respondent to establish that the transfer of 
“ Bakewar was fictitious, we do not think that he has established 
“ his case. We find that on the 20th of March 1854 Bakewar had 
“ceased xo be ancestral property. It matters little how Raja 
“Jaswant Rao afterwards became possessed of it. It could only 
“ be self-acquired property in his hands, and capable of aliena- 
tion by him at his pleasure. 

The village Bakewar when we first came upon it, is mortgaged 
“ to strangers. The equity of redemption, it is true, remained 
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“with Raja Jaswant Rao, but passed away from him finally, end 
“ without power of recall, as soon as the year of grace given 
“under Regulation XVII of 1806 expired. This was before 
“ the year 1854. Hence it. was clearly upon Bahvant Singh to 
“establish that the property retained its ancestral character, and 
“ that the transfer to Kunj Behari Lai, by force of the foreclo- 
“ sure proceedings, and the transfers after 1854, were one and 
“ all fictitious. 7 

Thirdly, the judgment disposed of the question as to the 
malikana in this Raja’s gift m the following words : — 

“Now as regards the interpretation to be put on the grant 
a made by Government and bearing date the 6th day of April 
“ 1861. The first fact to be noticed in connection with it is that 
“it makes no allusion whatever to the appellant or to any 
“service rendered by him. The grant confers certain of the 
“ villages on Raja Jaswant, Rai Bahadur, ‘for generatiou after 
“ generation. 7 As to the rest the words are that they are granted 
“for lus lifetime and that the revenue of the seven villages 
“ ©ranted for lifetime shall remain under remission during his 
“ life, and that after his death the zannndars are to pay 10 per 
“cent, mahkana to Jaswant Rao 7 s heirs after the deduction 
“'of Government revenue for generation after generation. The 
“whole language of the deed shows that it was a deed granted in 
“ return for personal good services rendered to the Government. 
“There is nothing in the deed to lead us to hold that the 
“ property conveyed by it was not property over which Raja 
“ Jaswant Rao had full right of disposal, 

“ The interpretation which wc have put upon the deed and 
“which was put upon it by the lower Court, is in accord with 
“ the view taken by their Lordships of the Privy Council in 
“ Gulab Das , Jagj'bwan Das v. The Collector of Surat (1). 
“Their Lordships held that ‘a jaghw must be taken primd facie 
“Go be an estate only fr»r life, although it may possibly be 
“ < granted in such terms as to make it hereditary. 7 77 

(1) (1878) L. R., 6 I. A. 54, s. c., I. L. R., 3 Bom , 186. 
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“ Jaswant Rao had in our opinion as much right and control 
“ “over all the property granted under it as if it was self-acquired 
J( property.” 

The decrees of the High Court dismissed the suit entirely, 
and these two appeals were preferred by the plantiff. 

Mr. G. E A. Ross , for the appellant, argued that although 
the District Judge was right in attributing to the later decisions 
of the Courts in India a uniform ruling to the effect that, under 
the Mitakshara, a member of an undivided family has absolute 
power of disposition over property acquired by himself, yet the 
question whether the exercise of that power was in accordance 
with the Hindu law had never been actually decided by the 
Judicial Committee. It was therefore still open to argument. 
The point was whether, in an undivided family under the Mitak- 
shara, the father could so deal with immovables acquired by 
himself as to disinherit his only son. Reference was made to 
Bctbu Pertab Sahee v. Maharaja Rajender Pertab Sahee (1), 
the j Eansapur case, as showing that the question of the power of 
the head of the family in this respect had been designedly left 
open by this Committee. There were conflicting texts in the 
Mitakshara as to the power of a member of an undivided family 
on this point. He referred to the Mitakshara, Ch. I., section 1 
v. 27, and to Ch. I, section 5, v. 10, arguing that, contrary to the 
decisions of the Indian Courts, the conflict of these authorities 
should be decided in favour of the view that the power could not 
be held established. Reference was also made to Strange’s Hindu 
Law, vol. 1, p. 261, and to vol. 2, pp. 436, 439, 441, 450; and 
to the Yivada Chintamani, which he described as a compendium 
of law prevalent in Mithila, not materially differing from the 
Mitakshara, and also having conflicting paragraphs see pp. 76, 309, 
228, 229. Reference was also made to the Vayavakara Mayukha. 
There was one case decided by the Judicial Committee, according 
to the Mithila law as stated in a dictum in the Vivada Chinta- 
mani, to the eflect that the owner of self-acquired property has 
(1) 12 Moo. I. A , ao. 
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full power of disposition over it, Raja Bishen Perhtsh Narcnn 
Singh v. Bawa Misser (1). He referred also to the Bithoor case, 
Nana Nuram Rcto v. Huree Punth Bhao (2) For decisions 
in the North-West Provinces on this point he referred to Rajah 
Buldeo Singh v. Koonwer Mahabeer Singh in 1866 before 
Spankio and Turner, JJ. (3), Maha Sukh v. Budree (4), and 
Sital v. Madho (5). As a Madias decision in his favour lie 
referred to Tara Ghand v. Reeb Ram (6). 

Upon the second point, whether the District Judge was right 
in deciding that Bake war retained its original character of ances- 
tral estate, he examined the evidence at length arguing that the 
acts of the mortgagee Kunjbehari Lai, with reference to the 
foreclosure, showed collusion with the late Baja. The arrange- 
ment was in effect fraudulent on the creditors of Khuman Singh 
who were now all barred by time, and was contrary to the rights 
of the appellant rs heir of the mortgaged property. 

The foreclosure could even at this distance of time be 
reopened. He referred to the Regulation XVII of 1806, sections 
1, 7 and 8, and to Forbes v. Ameeroomssa Begum (7). In an 
early case — Morley v. Eliuayes (8; — it was shown that to re-open 
a foreclosure the facts could be examined, and the Court, on 
fraud established, could restore the parties to their original 
position. 

Upon the third point, the construction of the sanad of 1861, 
the contention was in reference to the malikana, that the grant 
was only for life to Jus want, and after him to his heir, as an 
absolute gift to the latter, that heir being the son, the appellant, 
to whom there was a distinct gift apart from the assignment for 
life to his father. Thus the malikana in perpetuity was not 
within the control of Jaswant to confer upon his wife. 

Lastly, it was submitted that the appointment of Burhitt J ., 
to act as a Judge of the High Court had not been made in due 

(1) (1873) 12 B L it, 4,30 (5) (1877) I. L K, 1 All, 30-1. 

(2) (1802) 0 Moo X. A., 90. (6) (186b) 3 Mad , H O. Rep . 53 

(3) (1866) 1 N.AV P , H 0 Rep , 153. (7) (1S65) 10 Moo I A , 340, 348. 

(4) (1869) H. C. 11, X.-W P , I860, p 57. (8) (1668) 1 Ch 107. 
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time, under the High Courts Act; 1861; with the result that there 
had been no Court properly constituted to hear these appeals. 
The argument was to the same effect as that in the Queen- 
Empress v. Gunga Ram (1). The decision in that case had 
been m favour of the validity of the appointment; but the judg- 
ment of the Full Bench was of a date subsequent to that of the 
judgment now under appeal; 24 and 25 Vic , C. 104; referred to. 

Mr. J. D. Mayne and Mr. H . Cowell , for the respondent. 
Some of the texts, in condemning the leaving a family without 
means of support, seemed to make objection to the alienation 
of even self-acquired property. But for the last, twenty-five 
years the decisions in India had been unanimous as to the power 
of the owner under the Mitakshara to dispose absolutely of self- 
acquired property. The judgment of the Bengal High Court 
in Mudhvj Gopal v. Ram BuIcIls Pandey (2) had disposed of all 
controversy in regard to the conflict of dicta found in the Mitak- 
shara. 

Reference was made to the Hansapore case (8), and to the 
Bithoor case (4 ), where the question was raised as to this power. 
In the latter case the judgment, in deciding upon a question of 
fact, proceeded upon the view that that the law had been settled 
in favour of the acquirer of property having power to dispose of 
it. Raja Bishen Perkash Narain Singh v. Bawa Phsser (5) 
was cited. 

On the question as to Bakewar the decision of the High Court 
was right. The operation of Regulation XVII of 1806 was 
leferred to, and its effect, after the expiration of the year of grace. 
Neither the plaint, nor any of the proceedings, raised the question 
whether, assuming the mortgage to have been valid, the fore- 
closure was collusive. The plaint raised only the question whether 
Khuman Singh's mortgages were valid. The litigation after the 
foreclosure did not tend to show collusion. The judgment of the 
District Judge of Mampuri, reported in the North-Western 

(1) (1894) I. L. R v 16 All , 136. (3) 1867) 12 Moo I. A., 39. 

(2) (1863) 6 W.Rj 71. (4) 1862) 9 Moo. I. A , 96. 

(5) 1873) 12 B. L E , 430. 
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Provinces District Reports for September 1854, (Mainpuri), and 
in the Reports of the Sudder Court, Agra, S. D. A. 185G at p. 119, 
did not indicate any such fact. The later litigation, to which 
Kunjbehari Lai was a party, did not attack the foreclosure, 
but raised the issue whether the indorsement of transfer was 
genuine. The ancestral quality of the property has been lost 
when it was re-acquired. In regard to the third point, the con- 
struction of the sanad of April 1861, it was clear that nine-tenths 
of the remitted revenue was to revert to Government, and the 
one-tenth, malikana, was to continue, upon the death of the Raja. 
But his heir was not to take any interest distinct from the estate 
of inheritance given to the Raja himself absolutely. 

Upon the validity of the appointment of Burlatt, J., the 
point had not been taken in the Court below, and there were no 
facts on this recoid to give rise to any question about it. 

Mr. G. E . A. Ross replied. 

Afterwards on the 18th February 1898 their Lordships 7 judg- 
ment was delivered by Lord Hobhouse : — 

In the suit which gives rise to this appeal the plaintiff now 
appellant claimed as heir-at-law of Raja Jaswant Rao to be entitled 
to properties valued at 40 lakhs of rupees, of which Jas want’s 
widow Kishori, the defendant below and the respondent here, 
had become possessed. As regards the larger portion of this 
property, principally movable, the plaintiff has failed in both 
the Courts below, and raises no further question. He still claims 
(1) the proprietary right in five villages conveyed as a gift by 
Jaswant to Kishori by deed dated 4th September 1875; (2) the 
proprietary right m two other villages purchased by the defendant 
after Jaswant’s death ; and (3) a perpetual charge by way of 
malikana amounting to 10 per cent, of the revenue of seven other 
villages which were the subject of a grant by the Government of 
India to Jaswant, dated 6th April 1861. The District Judge 
decided against the plaintiff as to all these properties except one 
of the five villages named Bakewar. As to that village the Dis- 
trict Judge Held that it- was ancestral property which Jaswant had 
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no power to alienate by way of gift, and he decreed possession of 
' it to the plaintiff. Both parties appealed to the High Court. 
Separate orders were made on the two appeals. The plaintiff’s 
appeal was dismissed ; the defendant’s was allowed, so that the 
plaintiff’s suit stood dismissed as to all his claims The plaintiff 
lias appealed from both these orders and his appeals, in form two 
but in substance one, have now been argued. 

Except as regards the village of Bakewar which has been the 
subject of difference between the two Courts below, the facts of 
the case may be briefly stated : — All the villages m suit w ere at 
one time the estate of Khum«n Singh, the father of Jaswant. 
Through extravagance or misfortune Khuman fell into poverty and 
lie parted with the villages ; whether in fact or only in appearance 
is matter of dispute in this suit. Jaswaut became a successful 
man of business, and he also rendered active and valuable services 
to the Government at the time of the Sepoy mutiny. Thus he 
became able to repossess himself of the estates -which Khuman 
had enjoyed, and the Government acknowledged his services by 
the grant in question. Khuman died m December 1844. His 
eldest son Lai Bariau married Adhar Kunwar a lady of 
considerable private fortune, aud died without issue. Jaswant 
was the only other son, and he married Kishori as his third wife. 
He died in August 1879. 

The plaintiff’s claim under the grant stands on an entirely 
different footing from his other claims, and it may be disposed of 
at once. The Sanad of April 1861 recites the services of Jaswant 
and that they had been recognised by the bestowal of the title of 
“ Baja” and were worthy of further recognition by the grant of a 
“jaghir.” It then continues: — “Be it known that the possession 
“and jama (revenue) of the five villages granted for generation 
“ after generation, shall for ever be given up and remitted, and 
“ the revenue of the seven villages granted for lifetime shall 
“ remairi Ruder i emission till his lifetime, to wit, their zamindars 
“ who n ° w P a 7 the revenue to the British Government shall pay 
“ it to him, and after him they shall ever pay 10 per cent, as 
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“ malikana allowance to his heir after the deduction of 
“ Government revenue, for generation after generation.” The 
five villages are the five villages before mentioned as contained 
in the deed of gift. 

Mr. Eoss does not contend that the words “ generation 
after generation ” confer any interest less than absolute ownership, 
nor does he now sustain the contention urged in the lower 
Courts that the jama of the five villages did not pass to Jaswant in 
absolute ownership. His contention is that as regards the seven 
villages there are two distinct gifts; one to Jaswant for his life, 
and the other after his death ; and that at his death the malikana is 
given in absolute ownership to the person who may then happen 
to be his heir. That would attribute to the Government the 
strange intention of acknowledging the personal merits of Jaswant 
by conferring a benefit on some unknown heir for whom he might 
or might not have a regard. The construction also appears to their 
Lordships to be as strained as it is improbable. They think that 
the obvious meaning of the expression “ his heir for generation 
“after generation” is that the malikana is to form part of his 
heritable property ; and that whereas ho takes the whole income for 
his life only, he is to take the 10 per cent, malikana in absolute 
ownership. Both the Courts below have taken substantially the 
same view, and the appeal fails on this point. 

The next question is whether Jaswant could lawfully give the 
property in question to his wife. The District Judge states that 
the point is one on which there lias been a great conflict of opinion ; 
and without discussing it further he says that he follows the latest 
rulings in holding that if the property comprised in the gift was 
Jaswanfs self-acquired property he could deal with it as he saw fit. 
The High Court have given no opinion on the point except so far 
as an opinion is involved in their affirmation of the District Judge ? s 
decree, nor did they hear argument upon it. It was one point of 
appeal by the plaintiff but his counsel did not open it till at the 
very end of his reply, when the Court ruled that it was not 
competent for him to argue it. In delivering judgment they 
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stated their opinion that the plaintiff by not addressing to them 
any remarks in support of this argument must be taken virtually 
to have abandoned it. 

Mr. Boss has raised the question again in this appeal and 
has addressed to their Lordships a serious argument which 
requires consideration. His proposition is that a member of an 
undivided family subject to Mitakshara law has not the power of 
disposition over self-acquired immovable property at his will. 
The Indian Courts have differed on this questio i, and there is no 
decision of this Board which after examination of the authorities 
affirms the power in unqualified terms. 

It is not surprising that conflicts of opinion should have 
arisen, seeing that the texts of the Mitakshara itself, as trans- 
lated by Colebrooke, whose translation has long been accepted as 
correct, are apparently and literally in conflict with one another, 
The passage cited by Mr. Boss is found in Chapter I, section 1, 
clause 27, and is as follows : — Speaking of the father of a 
family, it says that “ he is subject to the control of his sons 
“ and the rest m regard to the immovable estate whether 
“acquired by himself or inherited from his father or other 
“ predecessor. Since it is ordained, ‘ though immovables or bipeds 
“‘have been acquired by a man himself, a gift or sale of them 
Ui should not be made without convening all the sons. They 

who are born, and they who are yet unbegotten, and they who 
“ ( are still in the womb, require the means of support. No gift 
“ ‘ or sale should therefore be made/ ” And immediately below 
the commentator insists on a man’s duty not to leave his family 
without means of support. Mr. Boss further points out that the 
rule so stated as to immovable property is accepted as law by 
Sir Thomas Strange: see Yol. I, p. 261, Vol. II, pp. 436 and 
following. 

On the other hand we find in the same source of law quite 
opposite precepts. In clause 21 of the same chapter and section 
the commentator quotes two texts, one from Yajnavalkya him- 
self; to the same effect with clause 27 and then adds “ they both 
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“ relate to immovables which have descended from the paternal 
« grandfather.” In Section V of the same chapter, clause 9, the 
commentator, speaking of a donation made by a father, says : — ■ 
u ti ie son j lfis no right of interference if the effects were acquired 
« by the father f and m clause 10 the same precept is repeated 
with more particularity. So in Section where the commen- 
tator appears to be dealing with the principle which lies at the 
root of the system of joint family property. Ho there explains 
what may not be divided ; and in Clause 1 he says : — a Whatever 

“ else is acquired by the co-parcener himself. does not 

“ appertain to the heirs nor shall he who recovers here- 

u ditary property which had been taken away give it up to the 
“ parceners.” Clause 2 enlarges on fho .same point. 

Pausing there to consider the authorities apart from decisions, 
their Lordships observe that the rule laid down in Section I, 
clause 27 of the Mitakshara rests upon an ulterior reason, “ since 
“it is ordained,” and so forth; and the reason ranges so far 
beyond the rule as seriously to weaken its support of a positive 
rule The necessity of support to children applies in principle 
to the alienation of movable property as well as immovable. 
And the assertion of rights in those who are unbegotten 
conflicts with the principle uncontradicted as their Lordships 
understand by any decision, that a man may alienate even his 
descended estate if he has no child, or at least if he has no 
co-parcener, in existence. Sec the o.iso.s cited for this proposition 
in Mr. Mayne’s book on Hindu Law, Section ; >1A 

All these old text-books and commentaries are apt to mingle 
religious and moral consideration.^, not being positive laws, with 
rules intended for positive laws Fn the preface to his valuable 
work on Hindu law r Sir W. Macnaghton says — ft by no menus 
“ follows that because an act has been prohibited it should tlicic- 
u fore be considered as illegal. The distinction between the 
“ vinculum juris and the vinndti m jnul^r / s i - not ul\va\s 
“ discernible.” (Hindu Law, Pun [plus mid IV* edcnN, p. vi 
of the preliminary remarks.) He illustrate,' i f hb posimn by the 
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example of the very subject of the present discussion. It is, as 
" their Lordships think, the most reasonable inference that the 
passage in Section I belongs to the former class of precepts and 
those of Sections IV and V to the latter. 

As regards the authority of Sir T. Strange, which undoubtedly 
is great, their Lordships observe that, though he does not bring 
the conflicting texts of the Mitakshara into comparison with 
one another, he introduces similar contradictions into the body 
of his own work. In his “ Addenda ” he corrected his own 
opinions by the authority of Sir Francis Macnagh ten’s Consi- 
derations on Hindu Law, which work lie had seen after he had 
written his own. He says that he has used Macnaghten’s work 
for supplementing, for correcting, or for confirming his own 
(Addenda, p. 4). Among the passages which he adopts is the 
following: — “ It is desirable that the extent to which a Hindu 
“in his lifetime may give or make an unequal distribution of 
“ his property should be ascertained. I think it clear that he 
“has a right to dispose of his self-acquired property whether 
“ moveable or immoveable, according to his own pleasure, and 
“ that he has the same right as to ancestorial moveable pro- 
perty.” Addenda, p. 8. It seems then that Strange intended 
to accept for Madras the opinion of Macnaghten who, though 
a Bengal judge, wrote of the Benares as well as the Bengal 
school. Macnaghten's opinion, clearly applying to the Mitak- 
shara law, is that the father of a family, with regard to all kinds 
of property acquired by himsef, is at liberty to make any aliena- 
tion he may think fit, subject only to spiritual responsibility. 

To turn to the decided cases, there is no decision of this 
Board which is adverse to the power of alienation claimed by 
the defendant. Mr. Hoss referred to the language of the Board 
in the Hansapore case (1) decided in 1867. Sir James Colvile, 
after showing that by that time testamentary powers, long 
disputed, had been established in Hindu law, spoke thus : — • 

“ Accordingly it has been settled that even in those parts of 
(1) (1867) 12 Moo., I. A, 38 
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“ India which are governed by the stricter law of the Mitak- 
u shara a Hindu without male descendants may dispose by 
“ will of his separate and self-acquired property whether move- 
“abte or immoveable; and that one having male descendants 
(< may so dispose of self-acquired property if moveable ; subject 
u perhaps to the restriction that he cannot wholly disinherit 
u any one of such descendants.” It is argued that this passage 
shows that in the opinion of the Board the power of disposi- 
tion by will does not extend to land and does not exist if 
there are male descendants. In that case, however, the Board 
gave no judicial opinion upon the point, because they held 
that the property in dispute was an indivisible Raj, subject to 
the custom of primogeniture, and that, as the heir was a con- 
senting party to the disposition in dispute, the question of the 
testator’s power did not arise. It is true that they did not 
affirm the proposition now contended for by the defendant. 

In the Bithoor case (1) there came into question the validity 
of a will devising self-acquired property. There was a long and 
intricate discussion as to the genuineness of the will, which was 
ultimately establishedr It appears also that objection was taken to 
the legal power of the testator, but it does not appear on what 
grounds that point was argued. The only passage in the judgment 
bearing on this question is as follows : — u The rest of the evidence 
a consists of the testimony of Pandits, who say that the Soobadar 
“ was always obedient to the Shasters, and that the Shasters forbid 
u a father who has several sons to appropriate by will to one the 
‘ c property which by law ought to be equally divided amongst 
u all. It is clear that in this district a strong feeling prevails 
u among the Brahmins upon the subject of testamentary dispo- 
“ sition, which though at length established by law as to self- 
" acquired property is opposed to the ancient usages and feelings 
“ of the country.” That was a decision in favour of the power 
to make such a will ; but the grounds of it do not appear ; the 
attention of the Board would seem to have been directed to the 
(X) (1862) 9 Moo. I. A., 96. 


1897 


Bawant 

Singh 

v. 

Rani 

Kishohi. 



1897 


Singh 

q. 

Rani 

Kishobi. 


288 THE INDIAN LAW REPORTS, [VOL. XX* 

general question of testamentary power, rather than to distinc- 
tions between ancestral and self-acquired estate ; and in the 
Hansapore case the present proposition was treated by this Board 
as still open to argument and to qualifications. 

Their Lordships do not think it necessary to go through the 
series of Indian decisions bearing on this point, but they will refer 
to some of the most important and of the latest date. It appears to 
them that the subject is one of those in which from the earliest 
times there have been two conflicting principles of law, one fa- 
vouring the perpetual integrity and the fixed succession of family 
property, and the other the free use of such property for the cir- 
cumstances of the day. The controversies and conflicting decisions 
on the father’s powers of mortgage and sale, on the payment of 
his debts out of the inheritance, and on the testamentary power, 
will occur to everybody who is familiar with Indian litigations of 
the past half century or so. On each of those subjects there has been 
a growing tendency, coincident with the growth of commerce, to 
give more effect to the latter of the two principles, viz., the use of 
property by the living generation, or its living heads. This their 
Lordships conceive is the kind of change referred to by Lord 
Kingsdown in the Bithoor case. 

The earliest case in which their Lordships have found any exact 
comparison of the texts of the Mitakshara was decided by a division 
Bench of the High Court of Calcutta in the year 1863. Mudhi o 
Gopal v. Rani BuJcsh , (1). In that case the plaintiff’s father had 
sold to the defendant property which was held to be self-acquired. 
The learned Judges carefully compared the texts of the Mitakshara. 
They treat those of Sections IV and V as the governing ones. 
They conclude : — “ We must hold that according to the law as laid 
u down in the Mitakshara, a father is not incompetent to sell im- 
“ moveable property acquired by himself.” 

In the year 1872 the question was discussed before a full 
Bench in Calcutta (2). A son disputed his father’s disposition 
of property inherited by the father from a cousin and not from 
(1) 6 W. R, 71. (2) 10 B. L. R., 192. 
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the grandfather. Sir Richard Couch compares the texts and 
quotes cases which as he says exhibit the better opinion, among 
commentators. His conclusion is this : — “It is only in respect 
“ of property not liable to obstruction that the wealth of the father 
“ or grandfather becomes the property of his sons or grandsons 
“ by virtue of birth.” In this case the property being inherited 
by the father from a cousin was held to be obstructed as to inheri- 


tance. 

As regards the North-Western Provinces the question was 
carefully considered in the year 1877 by two experienced civilian 
Judges [ Sital v. Madho, (1)]. Those learned Judges did not 
consider themselves bound by a previous decision of the High 
Court in 1869, which negatived the father's power to alienate, 
but without citing the authorities. In their elaborate judgment 
they make more than one suggestion for reconciling the con- 
flicting texts. They say that the Courts have recognised the 
principle that the prohibition of certain acts may be implied, yet 
where it is not declared that there is absolutely no power to do 
them those acts if done are not necessarily void. And in the end 
they adopt Sir Wm. Macnaghten's view “that with respect to 
“ personal property whether ancestral or acquired, and with res- 
“ pect to real property acquired or recovered by the occupant, he 
“ (the father) is at liberty to make any alienation which he may 
“think fit, subject only to spiritual responsibility." (See Princi- 
ples, &c., p. 3.) This is the same view as is expressed by Sir 
Francis Macnaghten, and adopted by Sir T. Strange in the passage 
above quoted. 

Their Lordships fully assent to the reasoning contained in the 
judgments they have cited ; and they find that in India there is 
a decided preponderance of judicial authority in favour of the 


power claimed for Jaswant in this case. 

It remains to mention a decision of this Beard] in the J Ctir 
1873, which, though it falls under the Mitl^ a a pp CAlh 


their Lordships to bear closely on the present 


ci*e- J t is icpor 


(1) I. L. B. f 1 All., 394. 
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in 12 Beng. L. R., p. 430, Raja Bishen v. Bawa Misser. The 
Mithila law differs in some respects from that of the Mitak- 
shara, but on the subject in question follows it very closely. The 
leading test-book is the Vivada Chintamani, and their Lordships 
quote from the translation made in 1863, In page 76 and again 
in page 229 are passages giving a free hand to the owners of self- 
acquired property. In p. 229 it is written : — “ Such property as is 
“ acquired or recovered by the father without the aid of the 
“ ancestral estate shall be divided equally; or unequally, or not 
“ divided at all, at his pleasure. The father has full dominion 

“ over that property which is gained by him through skill, 

u valour or the like, he may give it away at his pleasure,” and 
so forth. In p. 309 occurs this passage : — “ It is declared in the 
u work called Prakasa that immoveable and biped property, even 
" if it be self-acquired, cannot be sold or given away without the 

u consent of the sons. They who are born even they who 

“ are not yet conceived, require paternal property for their 
“ maintenance therefore it is improper to deprive them of it.” The 
decision of this Board was in accordance with the first set of 
texts. It is true that p. 309 is not referred to in the judgment, 
but it can hardly be supposed that in a case fought up to the 
highest tribunal it was overlooked. 

For the foregoing reasons their Lordships have no hesitation 
in laying it down that the law of the Mitakshara is shown after 
long conflicts of opinion due to the conflicting nature of the original 
texts, to be that which has been adopted from Sir William 
Macnaghten by the Courts of Calcutta and Allahabad. 

Such being the Taw it remains to apply it to this case. The 
plaintiff contends that the property in question was ancestral. 
As regards the four villages the dispute turns on matters of fact 
and the Courts below are agreed in finding against the plaintiff. 
That dispute cannot be reopened here. As regards Bakewar they 
have differed, and the plaintiff asks their Lordships to say that 
the High Court is wrong in finding that this village was the self- 
acquired property of Jaswant. The question turns on transactions 
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■which took place in the year 1852. In IS 06 Khuman ^ i0 
father of Jaswant executed a simple mortgage of Bake war to 
Lachman Das. In 1839 he executed a second mortgage by W‘7 
of conditional sale to tlie father of Ivunjbehari. Disputes aio. < 
between the two mortgagees, who uuder an award were put into 
possession each of a moiety. In 1847 Ivunjbehari bought out 
Lachman and was placed iu sole possession. In 1852 one 
Harbans Kai, a creditor of Jaswant who had then succeeded to 
the property, got a decree against him. In the same \ cm 
Kunjbehari applied for foreclosure under Regulation XVI 1 of 
1806. The year of grace expired, and the foreclosure became 
absolute. Harbans endeavoured to execute lus decree against 
Bakewar ; but was opposed by Kunjbehari who bi ought a suit 
agaiust both Jaswant and Harbans to assert his title. I ho 
First Court decided against lnm, apparently oil the ground 
that Ills title was no better thau that of Lachman whose simple 
mortgage did not carry the right to foreclosure or to possession. 
The Zillah Judge thought differeutly, and held that the mortgage 
had been finally foreclosed. Harbans appealed to the Siuldor 
Dewani Adawlat, who upheld the Zillah Judge’s deuce :md 
granted Kunjbeharfs claim to liave tlie sale of the os fate of 
Bakewar made absolute by expungement of the name of Jaswittif 
and the entry of Ids own name. That final decree bears date the 
14th February 1856. Kunjbehari was than in possession nml 
he remained in possession, but he did not procure any mutation 
of name. 

The subsequent events are involved in some obscurity. 1 1 serin * 
that Kunjbehari got into trouble during the muliuv ; th.u hr wjh 
charged with serious offences and was in great dung* i ofL'iiii 
hung ; that Jaswant took up his cause, saved lus life, -ml ,n 
gave him compensation to the amount of some fh«-u tl . j, j 
rupees for injuries done to his estate (Rc<\, p, hi] On 
Kunjbeharfs pirt we find that m an irrgulu \\u\ , 1* < Joi * 

men t on the decree of February 1S56, he purpose l ' < . 
that decree in favour of Adhar Kuuv.ai. Tin- , „■» i i o ,u 
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stated is the sum of Rs. 4,526 apparently less than a year’s 
‘ revenue. That endorsement is dated 22nd June 1858. The 
defendant alleges that soon afterwards Adhar Kunwar, also in 
an irregular way, made a verbal gift of the property to 
Jaswant (Rec\, p. 480). The certain thing is that about this time 
Jaswant regained possession and remained in possession until his 
death. How far his title depended on Adhar Khm war’s 
gift, how far on Kunjbehari’s relinquishment of possession and 
practical reconveyance, and how far Kunjbehari’s acceptance of 
the small sum given for purchase money was influenced by 
Jaswant's services to him or why he took so small a sum, are 
questions which are not, and which need not be, cleared up. 

In the year 1868 Kunjbehari sued to establish his right to 
Bakewar. The defendants were Jaswant and Sheo Narain, 
to whom it was stated that Jaswant had sold the property. Kunj- 
behari alleged that the endorsement on the decree was a forgery 
and gave a different account of his transactions with Adhar 
Kunwar; admitting however that he took the money from her 
and that he, as he calls it, annulled (he decree. The Subordinate 
Judge held that the arrangement of the 22ni Juue 1858 was a 
bond fide one, and that Jaswant got actual proprietary possession. 
Rec. p. 280.) 

On one of the issues he found that the foreclosure of the decree 
of February 1856 and the other previous transaction between 
Kunjbehari and Jaswant were wholly fictitious and collusive. It 
is impossible to accept such a finding as of any value. Nobody 
disputes that Kunjbehari had a genuine mortgage from K human, 
or that the estate and the liability devolved on Jaswant. And the 
Subordinate Judge himself point out that the validity of the fore- 
closure was challenged by Harbans who had a strong interest to 
upset it; but he adds “ unfortunately these objections were not 
Ci entertained by any Court.” (Rec p. 273.) 

There is also another finding on a separate issue, of a most 
extraordinary character. The Subordinate Judge finds that 
because Kunjbehari did not effect a mutation of names therefore 
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his foreclosure decree became void and that he remained in pos- 
session as a mortgagee. 

It is mainly on account of these two findings, on which 
Mr. Boss dwelt at grea 1 : length, that this voluminous intricate and 
confused judgment of the Subordinate Judge of 1869 has been 
put in. Of course they have no legal force as between the heir 
and the grantee of Jaswanfc. Her had they any result as between 
the parties to that suit; seeing that it was dismissed with costs. 
(Eec. p. 283.) 

The decision of the District Judge in this case is apparently 
founded on the last-mentioned finding of the Subordinate Judge 
of 1869, which he quotes as though it were conclusive. Their 
Lordships think it clear that the point of time and the event to 
look at is the foreclosure of 1853 If that were a mere sham, 
the conclusion that the mortgage continued and that on its 
payment Jaswant only redeemed the estate he had inherited from 
Khuman might have some colour. But in the suit of 1853 
the two appellate Courts held that the foreclosure was genuine 
and valid. That w r as held against the appeal of the execution 
creditor whose claim was defeated by it. It is not a decision 
between the present parties, but it is strong evidence, and their 
Lordships cannot find any substantial evidence for disputing it. 
If the foreclosure took place the former title of Bakewar was 
broken and its ancestral character destroyed. The exact mode 
of its reacquisition by Adhar Kunwar and Jaswant is not material. 
For money or for services, it passed from Kunjbehari to Jas- 
want and so was acquired by him. For the above reasons their 
Lordships agree with the High Court on this point. 

The only other point taken for the appellant is one of a very 
unusual character. It is alleged that the decree of the High 
Court is void because one of the Judges, Mr. Burkitt, was not 
properly appointed. The point was not taken in the Court 
below ; nor is the nature of it explained in the printed case of 
the appellant. Their Lordships understand that the appoint- 
ment is questioned on the ground that it was not made immediately 
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upon, or within a reasonable time after, the occurrence of the 
vacancy which it supplied. Their Lordships cannot discover any 
ground for the objection. Under the High Courts Act the 
Lieutenant-Governor of the Worth-Western Provinces has power 
to appoint an acting Judge upon the hapening of a vacancy 
among the puisne Judges of the Court. No limit of time is 
mentioned within which the appointment shall be made. That is 
left to the discretion of the Lieutenant-Governor, and it is not 
competent to a Court of Law to invent a restriction not contem- 
plated by the Legislature. 

The result is that the appeals fill on all points, and their 
Lordships will humbly advise Her Majesty to dismiss them. 
The appellant must pay the costs. 

Appeal dismissed . 

Solicitors for the appellant: Messrs . Pyhe and Parrott . 

Solicitors for the respondent: Messrs, Ranlcen, Ford , Ford 
and Chester . 


APPELLATE CIVIL. 

Before Mi Justice Knox and Mr Justice Ban erg i 
CHIRANJI LAL (Plaintiff) v KUNDAN LAL and othees 
(Defendants) * 

Civil Procedure Code, sections 556, 558 — Appeal — Dismissal of appeal — 
Default of appearance. 

Wheio, on an appeal being called on for hearing the vakil who held the 
brief for the appellant stated that ho was unable to aigne the case, the 
fact being that the brief had come into his hands too late foi linn tj piepaie 
himself in the case, and the appeal was in consequence dismissed, it was held 
that this was not a dismissal for default of appearance, Shankar Dat Dube v. 
Badha Krishna (1) distinguished Bam Chandra Pan durang KaiJcv Madhav 
Purushottam Nailc (2) referred to. Bakhal Chandra Bai Choiodhuri v The 
Secretary of State for India m Council (3) dissented fiom 

This was an appeal under section 10 of the Letters Patent 
from an order dismissing an application for the restoration to the 


* Appeal No 3 of 1897 under section 10 of the Letters Patent Act, 
(1) I. L E 20 _A11_ 195 l (2) I. L. R., 16 Bom., 23. 
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file of pending appeals of an appeal which had been dismissed. 
The appeal was a second appeal, which under the Rules of the 
Court came for hearing before a single Judge. The circum- 
stances under which it was dismissed are indicated by the fol- 
lowing order : — “ This appeal is not supported. The pleader 
for the appellant has made over his brief to another gentleman 
when the appeal was called on for the second time. The latter 
says he is unable to argue the case. I dismiss the appeal with 
costs.” The appellant applied to the Judge who passed the above 
order for restoration of the appeal as an appeal dismissed for 
default. This application was rejected by the following order: — 
“This case cannot be reinstated. It was not dismissed for 
default. Rejected.” The appellant thereupon appealed under 
section 10 of the Letters Patent. 

Mr. B . E. O ’ Conor and Pandit Moti Led , for the appellant. 

Mr. JRoshan Lai , for the respondent. 

Kkox and JBanerji, J.J. — Upon a second appeal being 
called on for hearing the vakil who appeared for the appellant 
told the Court that he was unable to argue the case ; the appeal 
was accordingly dismissed. An application was then presented 
to the learned Judge who heard and decided the case praying that 
the appeal might be restored to its original number and heard 
in the ordinary course. The order passed was : — “ This case 
cannot be reinstated : it was not dismissed for default.” It is 
contended before us to-day that under the circumstances the case 
is one which was practically dismissed for default and should 
have been so treated. In support of this contention the case of 
Shankar Bat Buie v. Radha Krishna (1) was cited. 

The circumstances, however, of that case differ materially from 
the circumstances in the appeal before us. In that case the pleader 
who had been retained by the defendant came before the Court 
and stated that no one had ever come near him on the part of his 
client, and he had no instructions of any kind. His case was 
rightly treated as one in which the pleader engaged had retired 
(I) I. L. R., 20 All., 195. 
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from. the ease. In the appeal before us there was no retirement. 
The learned vakil who was engaged came forward with instruc- 
tions in his hand and said he was unable to argue the case. From 
an affidavit which was filed along with the application for 
reinstatement the cause of inability is stated to be that the brief 
had come to the hands of the vakil so late that he could not 
prepare himself to argue the case. That, as pointed out in the case 
of Ram Chandra Pandurang Na%k v* Madhav Purushottam 
Naik (1), was a good reason to pray for an adjournment, but it was 
not a retirement from the case, and not a default of appearance. 
We were also referred to Rakhal Chandra Rai Chowdhuri v. 
The Secretary of State for Indm in Council (2). That case 
no doubt supports the contention of the appellant, but we find 
ourselves unable to follow it. We prefer to follow the ruling 
of the Bombay Court, with which we are in accord. We dismiss 
this appeal with costs. 

Appeal dismissed , 

REVISIONAL CIVIL. 


before Sir John LdgCt Kt , Chief Justice and Mr Justice Purlciit. 
DEBI SINGH (Plaintiff) y. MUHAMMAD ISMAIL KHAN 
(Defendant).* 

Jurisdiction — Civil and Revenue Courts — Suit against an evicted tenant 
for damages for use and occupation— Landholder and tenant . 

If a landholder wishes to get rent from a tenant of his agricultural land 
he must, during the continuance of the tenancy, either come to an agreement 
with the tenant as to the rent to be paid or get the rent fixed by means of 
an application under Act No. XII of 1881* If no rent has been fixed, the 
landholder cannot, after the determination of the tenancy, sue his quondam 
tenant in a Civil Court for damages for the uae and occupation of the land. 
Ram Prasad v. Lina Kuar (3\ Radha Prasad Singh v. Jugal Las (4) and 
Lehi Singh v. Jhanno Kuar (5) referred to. Rnjhawan Singh v. Mehdi 
Ali (6) and Raiiyit Singh v, Liioan Singh (7) overruled. 

# Civil Revision No. 26 of 1897. 

(1) I. L. R , 16 Bom., 23. (4) I. L. R., 9 AH., 185. 

(2) I. L. R., 12 Calc., 603. (5) I. L. R., 16 All., 209. 

(3) I. L. R., 4 All., 515. (6) Weekly Notes, 1887, p. 140. 

(7) Weekly Notes, 1889, p. 175. 
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This was an application for revision of a decree made by the 
Subordinate Judge of Meerut in an appeal from the Munsif of 
that place. It appears that the plaintiff, applicant, purchased at an 
auction-sale certain landed property belonging to the defendant’s 
father. He got the defendant ejected from that land by proceedings 
under section 36 of Act Ho. XII of 1881. He then brought a 
suit in the Court of the Munsif to recover from the defend- 
ant compensation for the use and occupation by the defendant 
of the land so purchased by him, alleging that, as the rent 
of the land had not been hitherto determined, the claim was 
not entertainable by a Court of Revenue. The defendant 
pleaded inter alia that the claim was not cognizable by a 
Civil Court. The Court of first instance (Munsif of Meerut) 
held that the suit was cognizable by a Civil Court and gave the 
plaintiff a decree. The defendant appealed. The lower appel- 
late Court (Subordinate Judge of Meerut) held that the suit 
would not lie in a Civil Court, and, reversing the decree of the 
Munsif, dismissed the plaintiff’s slut. Against thi3 decree the 
present application for revision was presented on behalf of the 
plaintiff. 

Babu Jivan Chandwr MuJcerji , for the applicant. 

The opposite party was not respondent. 

Edge, C. J. and Burkitt. J. : — -This was a suit for compen- 
sation for the use and occupation of agricultural laud. Judging 
from the record, the plaintiff had purchased the zamindari 
rights of the defendant’s father. Whether the land in respect 
of the occupation of which compensation is claimed was sir land 
of the ex-zamindar we do not kuow. One thing is clear. The 
plaintiff had, by proceeding under section 36 of Act No. XII of 
1881, obtained the ejectment of the defendant from the lands to 
which this claim relates. He could not have obtained ejectment 
under such a proceeding unless the defendant had been a tenant of 
this agricultural land. The plaintiff, if he wanted to get a decree 
for rent and did not agree with the defendant as to the rent to be 
paid whilst the defendant was his tenant, ought to have got the 
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1898 rent determined whilst the tenancy subsisted by an application 

Debi Sing-h un( ^ er No. XII of 1881. Mr Jivan Ghandar argues that, 

„ v the rent not having been determined during the tenancy and not 

Mtjhammad ° ° J 

Ismail having been agreed on, the Court of Revenue would not now 

determine it. The Court of Revenue would of course act wisely 
in not determining the rent of a tenancy which no longer sub- 
sisted ; it has other work to do. Mr. Jiwan Ghandar also con- 
tended that, on the authority of the decisions of Mr, Justice 
Tyrrell in Brijbarvan Singh v. Mehdi Ali (1) and Ranjit 
Singh v. Diwan Singh (2), it was competent to a Civil Court 
in such a cas^, although it could not decree the claim sub nomine 
rent, to award to the plaintiff compensation for the use of his 
land by lhe defendant. Mr. Justice Tyrrell apparently had for- 
gotten that he had delivered the judgment of a Bench of two 
Judges in 1882 which was directly in conflict with the view 
which he was expressing in 1887 and 1889. Sir Robert Stuart, 
C, J., and Mr. Justice Tyrrell in Ram Prasad v. Dina Ruar 
(8) held, and we think rightly, that in such a case the zamindar 
cannot sue for use and occupation. If he wants to enforce 
payment of rent by his tenant he must agree on the rent with 
his tenant, if the ease be one in which such an agreement would 
be lawful under, and not contrary to, the provisions of Act 
No. XII of 1881 and could be enforced under that Act, 
or he must have the rent determined under the Act, and then 
he could sue for the arrears of the rent so agreed on by the 
tenant or determined under the Act, and he could sue in the 
Court of Revenue, which is the only Court having juris- 
diction. This view of the law is supported by the judgment of 
this Court in Radha Prasad Singh v. Jugal Das (4). Some 
decisions bearing on this subject are referred to in Debi Singh 
v. Janno Kuar (5). Zamindars must comply with the law of 
Act No. XII of 1881, or they will go without remedy, not only in 
the Court of Revenue, but also in the Civil Court, in respect of 

(1) Weekly Notes 1887, p 140. (3) I. L. R., 4 All, 515. 

(2) Weekly Notes 1889, p. 175, (4) I. L R., 9 All., 385. 

(5) L. L. R., 16 All., 209. 
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compensation ‘for the occupation of their land. This case came 
before us as an application in revision from the judgment of a 
Civil Court dismissing the suit. We dismiss this application. 

Application dismissed . 


Before Sir John JEdge, Kt , Chief Justice and Mr Justice Burhitt 
KAMRAKH NATH (Applicant) v SUNDAR NATH (Opposite Paet r}.* 
Civil P) ocedure Code , sections 406, 407 — Application for leave to sue in for- 
ma pauperis —Applicant to maJce out that he has a good subsisting 
cause of action. 

Clause (c) of section 407 of the Code of Civil Piocedure does net refei 
solely to a question of juiisdiction, but the applicant must mate out that he 
has a good subsisting pnmd facie cause cf action, capable of enfoicemcnt in 
Court and calling foi an answer. Chatta? pal Singh v. Baja Bam (1), Bulari 
v Vallaldas Pragji (2), and Vijendra Tirtha Swami v Sudhindra Tirtha 
Sioann (3) refericd to. Kolca Bang anay aha, Ammal v. Koha Venhatachella- 
pati Nayudu (4) dissented from. Venlubai v Lahshman Venhoba Khot 
(5) distinguished. 

The facts of this case sufficiently appear from the judgment 
of the Court. 

Mr. S. Sn Singh and Pandit Madam Mohan Malaviya , for 
the applicant. 

Munshi Ram Prasad and Pandit Sundar Lai , for the 
opposite party. 

Edge, C. J. and Burkett, J. — This is an application asking 
the Court to revise, under section 622 of the Code of Civil 
Procedure, an order of the Subordinate Judge of Gorakhpur 
rejecting an application for leave to sue as a pauper. The appli- 
cant alleged that he was the eldest chela of the deceased mahant ; 
that whilst he was on a pilgrimage the mahant died and the 
proposed defendant to the suit had wrongfully usurped the 
gadcli and the position of mahant of the temple, and the applicant 
alleged that he was entitled to the gaddi by law and custom. 


1898 


Dlbi 

Singh 

v . 

Muhammad 

Ismail 

Khajw 


1898 

February 4 


* Civil Revision No. 27 of 1897. 

(1) I L R., 7 All , 661. (3) I. L. It, 19 Mad , 197. 

(2) I. L. R., 13 Bom , 126. (4) I L. R., 4 Mad., 323. 

(5) I. L. R v 12 Bom., 617- 
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We may observe here that that was a very loose allegation. In 
nearly all these cases of succession to the gaddis of temples the 
succession is governed by the custom of the class to which the 
temple is appropriated. Sometimes the mahant nominates his 
successor^ and that successor on the death of the mahant becomes 
entitled by virtue of the nomination. In other cases the suc- 
cessor is appointed by the representative of the founder of 
the tenrple. In others again the successor is appointed by the 
mahants of the neighbouring temples, but the instances we 
have given are not exhaustive of the customs which have been 
found to apply in such cases. Consequently the me*e allegation 
that a claimant is entitled by law and custom to the gaddi of a 
temple is not in our opinion a sufficient allegation of title. 
Something more than general allegations are requisite in the 
plaint where a claim is made to the possession of property which 
is in the possession of another person, always of course provided 
that the case is not one falling under section 9 of the Specific 
Eelief Act. The case of Philipps v. Philipps (1) and that of 
Dawkins v. Lord Penrhyn (2) are instructive as to the law 
on this subject in England. 

The Subordinate Judge examined, under section 406 of the 
Code of Civil Procedure, the applicant regarding the merits of 
his claim. The fact that he was a pauper was not disputed. 
It appeared from the examination that, according to one custom 
at least affecting the particular temple, a jar with water in it was 
placed on the gaddi in the event of the mahant dying during 
the absence of the person entitled to succeed him on the gaddi. 
This is not alleged to have been done m the present case, and it 
also appeared that the defendant had taken possession of the 
gaddi without any serious opposition on the part of the panches 
of the temple. On these facts the Subordinate Judge came to 
the conclusion that the applicant had not shown a primd facie 
reasonable cause of action, and rejected the application for leave 
to sue as a pauper. 

(1) L. R , 4 Q. B. D., 127. 


(2) L. R v 4 App. Cas., 58. 
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It has been contended that this case comes within the ruling 
of the Bombay High Court m Venkubai v. Lakihman Venkoba 
Khob (lj . It appears to us that that case does not apply here. Here 
the Judge addressed himself to the question of whether or not 
the applicant hid shown grounds from which it might be inferred 
that he had a probable cause of action. It is obvious that the 
mere statements m the plaint which accompanies an application 
for leave to sue as a pauper cannot be accepted as the sole mater- 
ials on which a decision as to whether the applicant’s allegations 
do or do not show a right to sue can depend. If the allegations 
in the plaint were the sole matters to be looked to and the appli- 
cant were admittedly a pauper, the granting of this application 
to sue as a pauper would depend, not on whether he had any 
merits to go upon, but on the skill of the gentleman who drafted 
his petition and his plaint, and the examination as to the merits 
under section 406 would be superfluous. 

It has been held by this Court in Ghattarpal Singh v. 
Raja Ram (2) that clause (c) of section 407 of the Code of Civil 
Procedure does not refer solely to a question of jurisdiction, 
but that the applicant must make out that he has a good, subsist- 
ing pmmd facie cause of action capable of enforcement in Court 
and calling for an answer. That Full Bench ruling was cited 
with approval by Jardme J., m Dulari v. Vallabdas Pragji 
(3), and even if the Madras Court in Koka Rang anay aka 
Animal v. Koka V enkatachellapati Na^ucln (4) took a differ- 
ent view, we are bound to follow the Full Bench ruling of our 
own Court. We may say that we entirely approve of that Full 
Bench ruling. Further, the Madras Court in Vijendra Tirtha 
Swami v. Sudhindra Tirtha Swami (5) did not follow the 
case in I. L. B., 4 Mad., 323. Assuming the Full Bench ruling 
to be correct, as we do, it was within the jurisdiction of the 
Subordinate Judge to decide whether or not the applicant’s 
allegations showed a right to sue. It has been held by their 

(1) I. L R, 12 Bom , 617 (3) I. L. R , 13 Bom., 126 

(2) I. L R , 7 All., 661. (4) I. L. R , 4 Mad., 323. 

(5) I. L. R., 19 Mad., 197. 


1898 


Kamrakh 

Xath 

V 

Stjrdar 

Nath 



1898 


Kamrakh 

Nath 

v 

SlTNDAB 

Nath. 


1898 

February 7. 


302 THE INDIAN LAW REPORTS, [VOL. XX. 

Lordships of the Privy Council in Rajah Amir Ilassan Khan 
v. Sheo Bahhsh Singh (1) that where a Court has jurisdiction 
to decide a question, and does decide it, the Higdi Court cannot 
under section 62 2 of the Code of Civil Procedure interfere 
merely because the Court has wrongly decided the question. 
There is no question in this case of illegality or material irregu- 
larity. The result is that the Subordinate Judge had jurisdic- 
tion to decide this question and did decide it. He was not guilty 
of any illegality or irregularity, and it is unnecessary to consider 
whether he decided the question rightly or wrongly. We cannot 
interfere. We dismiss this application with costs. 

Application dismissed . 


APPELLATE CIVIL. 


Before Sir John Edge, Kt., Chief Justice and Mr. Justice Banerji 
CHUNNI LAL (Judgment-debtor) v. HARNAM DAS (Decree- 
Hobdeb). # 

Execution of decree - Act No IV of 1882 ( Transfer of Property Act), 
section 89 — Order absolute for sale — Limitation —Act No. XV of 1877 
( Indian Limitation Act ) Schedule n Article 179. 

An application for an order absolute for sale under section 89 of tlie Trans- 
fer of Propeity Act, 1882, is an application to which article 179 of the second 
schedule to the Indian Limitation Act, 1877, applies Oudh Behan Lai v. 
Nageshar Lai (2) refeired to Banbir Singh v. Lngpal Singh (3) overruled. 

This appeal arose out of an application for an order absolute 
for sale under section 89 of the Transfer of Property Act, 1882. 
The respondent obtained a decree for sale under sectiou 88 of the 
Transfer of Property Act on the 30th of March 1893 against the 
appellant. By the decree six months were allowed for payment 
of the decretal sum. That period expired on the 30th of Sep- 
tember 1893. On the 10th of March 1897, the respondent decree- 
holder applied for an order for sale under section 89 of the 

# First Appeal No. 82 of 1897, from an order of Babu Baijnatli, Subordinate 
Judge of ShahjahSnpui, dated tbe 17th June 1897. 

(1) L E.llI.A, 237. (2) I. L. R., 13 All., 278. 

(3) I. L. R., 16 All., 23. 
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Transfer of Property Act. That was the first application made 
for execution of the decree or to take a step in aid of the execu- 
tion of the decree. The Court of first instance (Munsif of 
Bisauli) held that the application was barred by limitation. On 
appeal by the decree-holder the lower appellate Court (Subordi- 
nate Judge of ShahjaMnpur) held, following the decision in 
Ranbir Singh v. Drigpal (1), that the application was not barred, 
and, reversing the decree of Ihe Munsif, made an order of remand 
under section 562 of the Code of Civil Procedure. From that 
order of remand the judgment-debtor appealed to the High 
Court. 

Munshi Ram JPmsad , for the appellant. 

Mr. D. N . Banerji , for the respondent. 

Edge, C. J. and Banerji, J. — On the 30th of March 1893 
the respondent here obtained a decree under section 88 of the 
Transfer of Property Act, against the appellant here. By the 
decree six months were allowed for payment of the decretal sum. 
That period expired on the 30th of September 1893. On the 
10th of March 1897, the respondent decree-holder applied for 
an order for sale under section 89 of the Transfer of Property 
Act. That was the first application made for the execution of 
the decree or to take a step in aid of the execution of the decree. 
The first Court held that the application was barred by the Indian 
Limitation Act, 1877, and dismissed it. On appeal the lower 
appellate Court held, following the decision in Ranbir Singh v. 
Drigpal (1) that there was no period of limitation provided for 
such an application, and set aside the order of the first Court and 
made an order under section 562 of the Code of Civil Procedure 
remanding the case. From that order of remaud this appeal 
has been brought. A Full Bench of this Court has held in 
Oudh Beham Lai v. Nageshar Lai (2) that an application for 
an order under section 89 of the Transfer of Property Act is a 
proceeding in execution of decree and subject to the rules of pro- 
cedure governing such matters. Applying the decision of the 
(1) I. L. R., 16 AH., 23. (2) I. L. R., 13 All., 278. 
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Full Bench, we hold that an application for an order under 
' section 89 of the Transfer of Property Act is an application to 
which article 179 of the second schedule to the Indian Limitation 
Act, 1877, applies, and consequently, having regard to section 4 
of the Act, the application was rightly dismissed by the first 
Court. If we were to hold that there was no limitation in such 
a case the decree-holder might postpone without loss of any rights 
his application under section 89 for* fifty years after the date 
when he obtained his decree under section 88 of t he Transfer of 
Property Act, as there would he nothing in the Limitation Act 
to bar his application, and section 230 of the Code of Civil Pro- 
cedure would not apply. We allow r this appeal with costs in 
this Court and in the Court below, and set aside the order under 
appeal, dismiss the appeal to the Court below, and restore and 
affirm the decree of the first Court 

Appeal decreed . 

Before Sv John Fdge, Kt , Chief Justice and Mr Justice Saner ji 

DAYA KISHAN (Opposite Party) v NANHI BEGAM and others 
• Petitioners) * 

Fxecution of decree— -Limitation— Act No XV of 1877 (Indian Limita- 
tion Act), Schedule n. Article 179 —Application to the grope) Court 

. — Civil Frocedure Code , section 206 

An application under section 206 of the Code of Civil Procedure does not 
give a fiesh staitmg point to limitation and cannot be regarded as an appli- 
cation to the proper Court to take a step in aid of execution ICishen Sahai 
The Collector of Allahabad (1), Tarsi Ram v Man Singh (2) and Kallu Ra% 
v Fahiman (3) referred to. 

The facts of this case sufficiently appear from the judgment 
of the Court. 

Babu Jogmdro Nath Chaudhri , for the appellant. 

Munshi Ghtdam Mujtaba , for the respondents. 

Edge, C. J. and Banerji J. — This appeal arises out of 
proceedings taken for the execution of a decree. A decieo for sale 

* First Appea-l No 231 of 1897, fiom an order of Maulvi Muhammad 
Siraj-ud-din Ahmad, Subordinate Judge of Agra, dated the 22nd May 1897 
(1) I. L. R., 4 All., 137 (2) 1. L R., 8 All., 492. 

' (3) I. L. B., 13 AH., 124. 
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was made under section 88 of the Transfer of property Act, 1882, 
on the 31st of March 1891. An order absolute f° r sa ^ e was ma< ^e 
on the 17th of December 1892, under section S9 of that Act. 
On the 23rd of January 1893, an application for execution was 
made. On the 1st of July 1893, the judgment-debt or paid into 
Court the amount decreed, which included costs. On the 5th of 
July 1893, the decree-holder, haying found that by the judgment 
he was entitled to a sum of about Its. 1,000 more than the decree 
had given him, applied under section 206 of the Code of Civil 
Procedure to have the decree brought into accordance with the 
judgment Por some reason best known, if known at all, to the 
Judge to whom that application was made, he shelved the applica- 
tion on the 18th of Novembei 1893. On the 2Sth of November 

1895, the decree-holder made a second application under section 
206 to the same effect as the previous one, and on the 25th of July 

1896, the decree was brought into accordance with the judgment. 
The decree-holder delayed making his next application until 
the 17th of March 1897. It was for execution of the decree as 
amended. That application was dismissed on the ground that it 
was barred by limitation. From the order dismissing that 
application this appeal lias been brought. Unloss the decree- 
holder is entitled to call in aid hi* applications of the 5th of 
July 1893, and the 28fcli of November 1895, as applications to the 
proper Court to take a step m aid of the execution of the decree, 
execution of the decree is baned by limitation under article 179 
of the second schedule to the Hulun Limitation Act, 1877, as 
the last application to excuto the deeiee was that of the 23rd of 
January 1893. 

In Kishen Sahcti v. The Collector of Allahabad (1) it was 
held that an application under section 206 of die Code of 
Civil Procedure to bring a decree into accordance with the 
judgment was substantially an application for a review of judg- 
ment and gave, under section l(>7 of schedule ii of Act No. IX 
of 1871, a fresh starting point for limitation. canUot regard 

(1) I. L. It, 4 AIL, 137. 
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proceedings under section 206 of the Code as of the same nature 
in any respect as proceedings under section 623 of the Code. In 
the former case, namely, under section 206, the correctness of 
the judgment is not questioned; it is assumed; but the juris- 
diction arises from the fact that the decree as drawn up and 
signed is not in accordance with the judgment. In the latter case, 
namely, under section 623, not only the correctness of the decree, 
but the correctness of the judgment is questioned, and, if the 
application under section 623 is allowed, a re-hearing of the suit 
or appeal to which it refers becomes necessary. In the former 
case there is no re-hearing. That part of the decision in Kishen 
Sakai v. The Collector of Allahabad to which we have referred 
was explained by Straight, J., in Kalin Rai v. Fahiman (lj 
on the ground that, though ostensibly the application in Kishen 
Sahai v. The Collector of Allahabad had been made under 
section 206 of the Code, the proceedings which were taken were 
proceedings which could only have been taken under section 623 
of the Code. We need not consider whether that explanation 
is correct or not. The decision in Kalin Rai v. Fahiman shows 
that an application under section 206 of the Code of Civil Pro- 
cedure does not give a fresh starting point to limitation, and 
cannot be regarded as an application to a proper Court to take 
a step in aid of execution. That this is so is obvious from a 
consideration of article 179, clause (4) of the second schedule 
to Act No. XV of 1877. The application under that clause 
must be one in accordance with law made to u the proper Court v 
for execution or to take some step in aid of execution of the 
decree. By explanation II to article 179 “ proper Court ” 
means the Court whose duty it is to execute the decree. The 
Court executing a decree may or may not be the Court which 
would have jurisdiction to take action on an application under 
section 206 of the Code, and, even if it was the Court which 
passed the decree, its functions as a Court executing the decree 
are not the same as its functions were as the Court making the 


(1) I. L. E., 13 All., 124. 



yoL. xx.] ablaiiAbap series. 307 

decree. In executing the decree the Pourf executing it must take 
the decree as it finds it. It cannot amend the decree or alter it 
in any way. It is bound of course to construe the decree The 
decree m execution may be the decree of the High Court, and 
the proper Court to execute that decree may be the Court of 
the Munsif by whom the suit was first decided. The Munsif 
could not act under section 206 in respect of a decree made by 
an appellate Court; and he would be bound, as the Court 
executing the decree, to execute the decree whether he approve 1 
of it or not, even if the decree had been one made by himself. 
For these reasons we are of opinion that the applications 
of the 5th of July 1S93, and the 28 th of November 1895, were 
not applications made to the proper Court within the meaning 
of article 179 to take a step in aid of execution of the deciec, 
and consequently that execution of the decree was barred by 
limitation. It was decided, and we think rightly, in Tarsi 
Ram v. Man Singh (1) that an application under section 206 
of the Code does not give a fresh starting point for limitation. 
We dismiss this appeal with costs. 

Appeal dismissed. 


APPELLATE CRIMINAL. 


Pcfre Sir John Fdye, Kb , Chief Justice and Mr Justice PuiJcitt 
QUEEN-EMPRESS ©. MUHAMMAD SHAH KHAN and anothee 
Act No XLY of ISCO ( Indian Penal Code \ section 21 S— Public suiant 
fi am mg incorrect record — Jnjuuj to the public— Police officer faming 
a false report. 

A repoit of the commisdon of a cUcoity was male at a thana The Police 
officer in charge of the thana at fiiet took down the report which was mado 
to him, but subsequently destroyed that report and framed another and a false 
i epoifc — of the commission of a totally diffeionfc offence — to which be obtained 
the signature of the complainant, and which he endeavoured to pass off as the 
original and correct report made to him by the complainant 

Held that on the above facts the Police officer was guilty of the offences 
punishable under section 204 and section 21S of the Indian Penal Code 

# Criminal Appeal No 1556 of ISO 
(1) I. Tj- Ik, S All., 492. 
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The facts of this case are fully stated m the judgment, of 
the Court. 

Messrs. W. M. Colvin and G. C. Dillon , for the accused 


Muhammad 

Shah 

Khan. 


persons. 

The "Officiating Government Advocate (Mr. A. E. Ryves ), for 
the Crown. 


Edge, C. J., and Bxjkkitt, J.— Muhammad Shah Khan, 
who was a clerk or muharrir at the thana of Didauli, and Kutb- 
ud-din, who was the thanadar, were tried for the offences pun- 
ishable under sections 204 and 218 of the Indian Penal Code. 


Kutb-ud-din was acquitted ; the Government lias appealed against 
that acquittal, and that appeal is before us. Muhammad Shah 
Ivhan was convicted of the offence punishable under section 204 
of the Indian Penal Code and was sentenced therefor to two 


years’ rigorous imprisonment. He lias appealed, and his appeal 
is now before us. 


The facts of this case, although the evidence was taken at 
considerable length, arc very simple. A dacoity h ad been com- 
mitted on the night of the 24tk-25th of May, and in that dacoity 
one Abdul Wahid, who was the zaminclaPs karinda, was injured 
rather severely. He first went to make his report to the thana at 
Amroka, apparently because lie had been told that a difficulty 
had arisen about one Eoshan belonging to the village getting a 
report made as to a previous dacoity alleged to have taken place 
in the same village on the night of the 23rd. He was directed 
at Amroha to make his report at the thana of Didauli, within 
the circle of which thana the village in question was. He arrived 
at the thana late at night, and made a statement to the thanadar ; 
and early the next morning he made a report. He says in his 
evidence that he mentioned that two clacoities had been com- 


mitted, and that he signed a book three times, and that later on 
they again put before him a book for his signature and he 
again signed it two or three times. He says that he did not 
take away any cheque receipt. A cheque book which was printed 
at the Government Press in 1801 was produced in Court, and 
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in that cheque book there was a counterfoil takeu from a cheque 
book which was printed at the Government Press in 1892, and 
which otherwise shows on the face of it that it was of a different 
issue from that of the cheque book of 1891. On the interpo- 
lated counterfoil there was what purported to be a report by 
Abdul Wahid of a theft committed by three persons in the 
village. According to that report, after the three men had put 
the grain and other tilings into their bags, Abdul Wahid and 
his servant awoke, and in trying to seize the men were hurt. 
That report bears the genuine signature of Abdul Wahid. He 
says that that was not the report which he made, and we have no 
doubt that it was not. There must have been some strong motive 
to induce the thanadar and the clerk to concoct the report on a 
sheet of a cheque book of the issue of 1892, to get Abdul Wahid’s 
signature to that report and to substitute that report for the report 
which was first recorded and signed by Abdul Wahid. No 
explanation is given by Muhammad Shah Khan or Kutb-ud-din 
of how it happened that in the cheque book of the issue of 1891 
a sheet of the issue of 1892 has found a place. No reasonable 
man could believe that when the cheque book of 1891 was being 
bound a sheet from a cheque book printed the following year was 
inserted by mistake, and that by a fortuitous concourse of cir- 
cumstances the report which is questioned in this case happened 
to be written on the sheet which by mistake had got into the 
wrong book in binding. Further, all the other sheets in the book 
of the issue of 1891 have the mark of three holes where the 
binding string has passed through them. The sheet from the 
book of 1892 has got three holes corresponding with the holes 
in the book of 1891 and in addition three other holes which do 
not correspond with any of the holes in the book of 1891. 
These are facts which speak for themselves. 

The ieport made in the cheque book was a report which the 
muharrir or clerk, according to the Police Regulations, was bound 
to report correctly word for word as it fell from the man making 
the report, and it was a report which, according to the same 
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Poliiv IPgul itions, the officer in elm-go of the thana was bound 
to .sign, with the object of making the two men responsible for 
the correctness of the report. Consequently, it was a report 
winch, m our opinion, must be taken to have been recorded by the 
two men. Further, as the report was signed by the person making 
it namely Abdul Wahid, the document bearing his signature would 
have been admissible m a Court of Justice to contradict any state- 
ment which he might make at variance with the report and might 
for that purpose be sent for on a subpoena and could have been 
proved, if neecssary, by the thanadar and the clerk in whose 
presence it was made and signed. No doubt the object in preparing 
the false report and substituting it for the true report was to 
keep from the knowledge of the District Superintendent of Poll ?e 
and the Magistrate of the District the fact that two daeoities were 
reported to hive taken place m a village in the district The 
offence, in our opinion, was a very serious one. It is in the interest 
of the public necessary tint, these reports should be recorded 
faithfully and truly by police officers. It is to the injury of the 
public that offences should be concealed by the police, and that 
reports should be falsely recorded. We bear in mind in dealing 
with the appeal of Muhammad Shah Khan that he is a young 
man, and that what he did was done no doubt at the suggestion 
and by the orders of the thanadar. However, we cannot pass over 
his offence lightly. We dismiss his appeal; but avc alter the 
sentence to one of 12 months’ rigorous imprisonment, which will 
count from the dale of his conviction in the Court of Session. 
As to Kutb-ud-din, he was the responsible officer at the thana. 
It was his duty not only to show a good example of acting law- 
fully, but to take care, as far as he could, that those under him 
at the thana acted according to law. There is, in our opinion, 
a wkh difference between his case and that of his subordinate 
Muhammad Shah Khan. We convict Kutb-ud-din of the offence 
punishable under section 204 of the Indian Penal Code; he 
certainly secreted or destroyed the first signed report ; and we 
sentence him under that section to be rigorously imprisoned for 
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two years. We convict him also of the offence punishable 
under section 218 of the Indian Penal Code; he framed a record 
which he knew to be incorrect knowing it to be likely that he 
would thereby cause injury to the public. The record in respect 
of which we convict him under section 218 was the false record 
to which lie obtained the signature, on the second occasion, of 
Abdul Wahid. Under section 218 we sentence Kutb-ud-dm to 
be rigorously imprisoned for two years. The Titter sentence will 
commence on the expiration of the former. A warrant will 
forthwith issue for the arrest of Kutb-ucTdin. 


APPELLATE CIVIL, 


Before Sir John Beige, Kt , Chief Justice and Mr Justice Burlciil. 

SHAH MUHAMMAD KHAN and othees ( Defendants) v. HANWANT 
SINGH (Plaintiff) * 

Civil Procedure Code, section 10S — Application to set aside a decree passed 
ex parte — Limitation — Act No . XV of 1S77 (Indian Limitation Act), 
Sell . n, Art . 164 — Suit for partition — Nature of decree in such suit — 
Civil Procedure Code , section 396 —Bxecution of process for enforcing 
the judgment. 

Tlio action of an amm appointed under section 390 of tlie Code of Civil 
Procedure in a paitition suit to demarcate the sliaies assigned to the lespeetive 
paities to the suit is not the ovccutmg of a process for enforcing the judgment 
within the meaning of aiticle 104 of the second schedule to the Indian Limit- 
ation AcC, 1877 Lwarlca Nath Misser v. Barmda Nath Misser (1) referred 
to 

In this case the respondent obtained on the 30th September 
1896 a decree for partition of certain immovable non-revenue- 
paying property against Shah Muhammad Khan and others. 
This decree was a decree of an interlocutory nature not capable 
of execution until the actual shares of the parties' to it had been 
properly demarcated by means of the procedure proscribed by 
section 396 of the Code of Civil Procedure. An application, 

* Dust Appeal No 58 of 1897, fiom an Older of Pandit Rai Iudar Narain, 
Subordinate Judge of Meciut, dated the 1st May 1897. 

(1) I. L R, 22 Calc , 425 
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described by the Court which passed the decree (Subordinate 
Judge of Meerut) as an application for execution was made by 
the respondent on the 13th of February 1897, in pursuance of 
which an amin was sent to prepare lots for partition. The amin 
on the 3rd and 4th of March 1897 made a survey of the pro- 
perty and prepared lots, and on the 18th of March returned 
a report to the Court, on the basis of which report notice was 
issued to the defendants fixing the 17th of April 1897 for the 
allotment amongst the parties of the lots prepared by the amin. 
On that date some of the defendants applied under section 108 
of the Code of Civil Procedure to have the decree of the 30th 
of September 1896 set aside as having been passed ex parte 
without due notice having been served upon him. This applica- 
tion was dismissed by the Subordinate Judge as barred by limita- 
tion, he being of opinion that the sending of the amin to demar- 
cate the lots was the “ executing of a process for enforcing the 
judgment within the meaning of art. 164 of the second schedule 
to the Indian Limitation Act, 1877. Against this order of dis- 
missal the applicants appealed to the High Court. 

Munshi Bam Prasad , for the appellants. 

Pandit Moti Lai , for the respondent. 

Edge, C. J. and Burkitt, J. — This appeal has arisen in a 
suit for the partition of immovable property not paying revenue 
to Government. The Court in which the suit was made a decree 
for partition, which we must construe as an interlocutory decree, 
but a decree nevertheless within the meaning of section 2 of the 
Code of Civil Procedure, defining the interests of the parties to 
the suit ; that is, it was in effect an interlocutory decree declaring 
the interests of the parties. Now in suits for partition of immov- 
able property not paying revenue to Government, the Court, no 
doubt, if it has the information before it necessary to enable it to 
make a decree not only declaring the rights of the parties but 
actually fixing the particular areas, or rooms, or parts of the 
houses, as the case may be, of which possession is to be given to 
the parties respectively on partition, may make such a decree 
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without employing the procedure of section 396 of the Code of 
Civil Procedure; and the decree so made would be enforceable 
in execution; and possession of the respective areas, rooms, &c., 
could be given to the parties m execution of the decree. But 
where, as most generally happens, a Court has not the inform- 
ation necessary to the making of such a decree, it must make a 
preliminary or interlocutory decree of a declaratory nature, and 
then adopt the procedure of section 396 of the Code of Civil 
Procedure by appointing a commissioner or commissioners, whose 
duty will be, not to give possession, for at that period there would 
be no decree capable of execution by possession, but who should 
allot such shares to the parties, award the sums to be paid in case 
sums are to be paid, and then prepare and sign a report appoint- 
ing the shares and distinguishing such shares by metes and bounds, 
if ordered so to do. The commissioner or commissioners must 
then submit that import to the Court, and the Court, after giving 
the parties an opportunity of objecting to the report, may quash 
the report and proceedings of the commissioner or commissioners 
and issue a new commission, or pass a decree in accordance with 
the report. The decree m accordance with such report would be 
a decree allotting the specific shares, areas, rooms, &c., distin- 
guishing them where possible by metes and bounds or other 
adequate description, and decreeing to the respective parties pos- 
session of those portions of the property allotted to them. In 
the latter ease which we have been putting that would be the 
final decree. It is true that the interlocutory decree — following 
the principle laid down by their Lordships of the Privy Council 

would be appealable, but for all that it is not the final decree 

or the decree which is capable of execution, except possibly for 
such costs as it might award to be paid. It is merely of the 
character of an interlocutory and declaratory decree. Iu such a 
case as the present, which falls under the second category, the 
appointment of a commissioner, whether he be the amin of the 
Court or some one else, is not the issuing of a process in execu- 
tion of a decree, nor are any proceedings of such commissioner 
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the carrying out of any process in execution. The time has not 
yet arrived for execution of the decree. It was in our opinion 
correctly decided by the High Court at Calcutta m Dwarka Nath 
Misser v. Barinda Nath Misser (1) that proceedings under section 
396 of the Code of Civil Procedure for the purpose of effecting 
partition are proceedings in the suit itself and not proceedings 
in execution of a decree. 

In the present case a decree, which we must regard as simply 
declaratory and interlocutory, was made in the absence of the 
defendants, who are appellants here. All these appellants with 
one exception were minors. They applied for an order to set 
aside the decree under section 108 of the Code of Civil Procedure. 
The Court considering that the appointment of an amin under 
section 396, under which section only at the stage of the case he 
could have been appointed to act, was the issuing of a process for 
enforcing the judgment, and that the action of the amin in pro- 
ceeding to the place and making the allotment was the executing 
of a process for enforcing the judgment, applied article 164 of 
the second schedule of the Indian Limitation Act, 1877, and 
dismissed the application. There has been in this case no execu- 
tion of a process for enforcing the judgment. The application 
was within time. We set aside the order of the Court below with 
costs and remand the case under section 562 of the Code of Civil 
Procedure to that Court to be disposed of on the merits. 

Appeal decreed and cause remanded . 


0) I. L R, 22 Calc , 425 
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FULL BENCH. 


Before Sir John Edge, Kt , V hief Justice, Mr. Justice Blair , Mr. Justice 
Banerji, Mr , Justice BurTcitt and Mr. Justice Ailcman , 

BATUL BEGAM (Plaintiff) v. MANSUR ALI KHAN and others 
(Defendants) * 

Pre-emption — Suit for pre-emption bated a on mortgage by conditional 
sale — Limitation — Act No IT of 187/ (Indian Limitation Act), Schedule 
n, Articles 10 and 120 — “ Physical possession. 33 

Meld (1) that, the other conditions being present necessary to make ai tide 
10 of the second schedule to Act No XV of 1S77 applicable, aiticle 10 would 
apply to a sale which in its inception w r as a mortgage by conditional sale* 
but which, either by the operation of Regulation No. XVII of 1806 or by 
the operation of Act No IV of 1SS3, had become in effect an absolute 
sale with the right of redemjition gone. 

(2) That in such a case as above limitation begins to inn, where Regu- 
lation No XVII of 1806 applies, from the expiiy of the year of grace. 

(3) That a share in an undivided zamindaii mahal is not susceptible of 
“physical possession” in the sense of aiticle 10 of the second schedule to Act 
No XV of 1877. 

(4) That constructive possession, eg by receipt of lent fiom tenants, is 
not physical possession” within the meaning of said aiticle 

AU Abbas v Kallca Prasad (1) , Nath Prasad v. Bam Paltan Bam (2) ; 
Lroordhun v. Meera Singh (3) , G-ancshee Lall v. Toola Bam (4), Jageshar 
Singh v. Jaicahir Singh (5) and TJnlcar Las v. Naram ^6) referred to 

The facts of this case are as follows : — 

One Zahur Ali mortgaged by conditional sale certain shares 
in each of four villages. Two of these villages were of pure 
zamindari tenure, the others were inperfect pattidari. Proceed- 
ings were taken in 1881 by the mortgagee under Regulation 
No. NYU of 1808. The year of grace provided by section 8 
of that Regulation expired m 1882. Eefore the expiry of the 
year of grace the heirs of the mortgagor deposited in Court what 
they thought was sufficient to discharge the mortgage-debt. They 
subsequently brought a suit for redemption, which was dismissed 

■* First Appeal No. 14 of 1895, fiom a decree of Kuar Mohas Lai, Subor- 
dinate Judge of GoiaLhpui, dated the 2Sth November 1894. 

(1) I L R., 14 All, 403. (0 N-AV PH C. Rep, 1868, p 37S, 

(2) I L R , 4 All , 21S (3) 1 L R. 1 All , 311 

(3) S. D. A . N.-W. P, 1866, p 181. (6) I. L R. 4 Ali, 24 
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by tlic Privy Council on the ground that the deposit which had 
been made was not -sufficient. Thereupon the heirs of the mort- 
gagee brought a suit for possession, and obtained a decree from 
the first Court on the 28th of July 1891, which was confirmed in 
appeal by the High Court on the 6th of July 1893. Formal pos- 
session was given on the 27th of November 1893. Whether or not 
actual possession was given under the decree of the 6th of July 
1893 was a matter disputed by the parties. The mortgage by 
conditional sale did not entitle the mortgagees to possession during 
the currency of the mortgage. The plaintiff brought her suit 
tor pre-emption on the 4ih of July 1891. The Court of firot 
instance (Subordinate Judge of Gorakhpur) dismissed the suit 
as barred by limitation, having regard to the provisions of article 
320 of the second schedule io the Indian Limitation Act 1877, and 
the case of Ali Albas v. Kalka Prasad (1). The plaintiff 
appealed to the High Court. 

On the appeal coming on for hearing before a Division Bench 
of two Judges, an issue was remitted to the lower Court under 
section 566 of the Code of Civil Procedure as to whether 
the property in suit admitted of physical possession. The lower 
Court returned a finding that the property did not admit of 
physical possession. After the receipt of this finding, to which 
the appellant took objections under section 567 of the Code of 
Civil Procedure, the appeal was laid before a Full Bench. 

Pandit & hmdar Lai (with whom Mr. Ghnlam Mujtaba) for 
the appellant contended that the suit was not barred by limita- 
tion. Article 10 of schedule II of Act No. NY of 1577 applies to 
all cases of sales of property. It applies equally to a sale which, 
though in its inception it was only a mortgage by way of con- 
ditional sale, has now matured into an absolute sale by foreclosure. 
On the facts found by the Court below on the issue remitted by 
the High Court under section 566 of the Code of Civil Pro- 
cedure the whole of the properly sold w susceptible of physical 
poc3?~sion bein^ taken. Each eo-charer colic jted his share of rent 
(i) I L. E 14 All , 105 
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directly from the tenants, ami being tons in possesion of hie 
smare in the cami iiclam, he was also in possession of the joint 
lands unoccupied by tenants which appertained to the zamindari. 
The word “physical” implies some corporal or perceptible act 
done which of itself conveys, or ought to convey, to the mind 
of a person notice that his right has been prejudiced. ( Shiara 
Bandar v. Amccnat Begctm) (1). The collection of his share 
of the rents fiom the tenants was such act, a^d it indicated that 
the vendee had taken physical posses ion. The suit being insti- 
tuted within a year from the date the physical possession was so 
taken is within time. 

Mr. T. Conlan and Munshi Jwala Prasad, for the re- 
spondent < do not appear to have been called on. 

The judgment of the Court (Edge, C. J., Blair, Baxerji, 
BuRKin and Aiioiax, JJ ) was delivered by Edge, C. J. : — 

This was a suit for pre-emption. The Court of first instance 
dismissed the suit on the ground that it was barred by article 
120 of the second schedule of the Indian Limitation Act, 1S77. 
The facts of the case are shortly these : — In 18G3 Zahar All Khan 
mortgaged by conditional sale certain shares in each of four 
villages. Two of those villages weie of puie zamindari tenure, 
the others were imperfect pattidari. Proceedings were taken in 
3 SSI by the mortgagee under Regulation Xo. XVII of 1S0G. The 
year of grace provided by section S of that regulation expired in 
1SS2. Before the expiry of the year of grace the heirs of the 
mortgagor deposited in Court what they thought was sufficient 
to discharge the mortgage debt They subsequently brought a 
suit for redemption, which was dismissed by the Privy Council 
on the 13th of July 1886, on the ground that the deposit which 
had been made was not sufficient. Thereupon the heirs of the 
mortgagee brought a suit for possession, and obtained a decree 
from the first Court on the 78th of July 1891, which was con- 
firmed in appeal by this Court, on the 6th of July 1893. It is 
alleged on the one side and denied on the other that the heirs of 
(1) I L R, 9 All; 231 at p 230. 
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tlie mortgagee obtained possession m execution of the decree of 
“ the 6th of July 1893, on the 27th of Xovember 1893. Formal 
possession at any rate was given on that date. The mortgage by 
way of conditional sale did not entitle the mortgagees to 
possession during the currency of the mortgage. This suit for 
pre-emption w as brought on the 4th of July 1894. It is contended 
on behalf of the plaintiff, ajipellant here, that article 10 of the 
second schedule to Act Xo. XV of 1877 applies — -that contention 
being based on the argument that the property sold, in respect of 
which pre-emption was-claimed, does and did admit of physical pos- 
session being obtained of it. The Court below, misunderstanding 
the question actually decided by the Full Bench in Ali Abbas 
Kalka Prasacl (1), applied article 120 to the suit, and, as the 
year of gi’ace had expired more than six years before suit, dis- 
missed the suit on the ground of limitation. We should point 
out here how the Full Bench ruling has been misunderstood by 
the Court in question. The Full Bench in that case had not 
to decide what article of the Limitation Act applied. In effect 
what the Full Bench had to decide was — when does a pre-emptor’s- 
right to sue aecrue when he claims pre-emption in respect of a 
mortgage by conditional sale which has become absolute ? That 
question, although the Bench referring the case had to decide the 
question of limitation, was one, so far as the Full Bench was 
concerned, apart from the question of limitation. 

The real question before us turns on what is the meaning oJ? 
u physical possession.” The first question is — can article 10 apply to 
a sale which was in its inception a mortgage by conditional 
sale, but which iu the result has become an absolute sale ? In 
JSath Prajsad v. Bam Paltan Ram (2), the Full Bench decided 
that the limitation applicable to a suit to enforce a right of pre- 
emption in respect of a conditional sale of a share in an undivided 
mahal was that prescribed by article 120 of the second schedule to 
Act No. XV of 1877. So far as we can ascertain from the 
record, the Full Bench in deciding that question decided more 
Cl) I L. R, 14 All-, 405 (2) I L. R., 4 AH > 213. 



ALLAHABAD SERIES. 


319 


VOL. XX.] 


than was necessary for the disposal of the case l>efore them. The 
learned Judges said : — a We think that the sale referred to in 
article 10 must be an absolute one having immediate effect and 
operation, in those cases where the interest passed is capable 
of physical possession, by physical possession, and where it 
is not by the creation of a title under an instrument duly 
registered.” 

We cannot see how a sale is any the less an absolute one 
because it is not to take immediate effect and operation. There 
is certainly nothing in article 10 to suggest that the sale mentioned 
in that article is limited to a sale which is to have immediate 
effect and operation. In our opinion, the other conditions being 
present necessary to make article 10 applicable, article 10 would 
apply to a sale which in its inception was a mortgage by condi- 
tional sale, but which, either by the operation of .Regulation No. 
XVII of 1806 or by the operation of Act No. IV of 1882, had 
become in effect an absolute sale with the right of redemption 
gone. In such a case, the other conditions existing, article 10 
would apply as soon as the mortgagee had acquired the complete 
interest of the mortgagor. No doubt in the case before the 
Full Bench to which we have been referring, article 120 was 
the only article which could have been applied at the particu- 
lar stage of the transaction at which it came before the Court, 
We dissent from the proposition of law expressed obiter in 
that case. 

In the present case if the whole of the property sold was ca- 
pable of physical possession being taken by the mortgagee vendee ? 
we should hold that article 10 of the second schedule of Act No. 
XV of 1377 applied. The question really turns, as we have said, 
on what is the meaning of “ physical possession ” as that term is 
used in article 10 of the second schedule to Act No. XV of 1877, 
It must mean something different from “ actual possession,” and 
it must mean something different from ordinary possession. In 
clause (1) of section 1 ol Act No. XIV of 1859, which was the 
clause prescribing the limitation in suits for pre-emption^ the term 
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used was “ possession,” and limitation ran from die time of pos- 
session being obtained by the vendee. In Goordhun v. Ileera 
Singh (1) a Full Bench of the Sadr Diwani held tint the “pos- 
session” of Act No. NIV of 1859 must be an actual and not a 
constructive possession. In 1808 the question came again before 
a Full Bcnch ; then of this Court; and m Ganeshee Lcdl v. Toola 
Ram (2) the Full Bench decided that the possession of Act No. 
XIV of 1859 included constructive as well as actual possession. 
It is probable that that decision led to the alteration of the 
wording of the article relating to limitation in pre-emption suits 
in the next succeeding Limitation Act. In article 10 of the 
second schedule tQ Act No. IX of 1871 it was prescribed that 
limitation should run from the date when actual possession was 
taken under the sale. Then came a Full Bench of this Court 
in 1876; Jageshar Smgh v. Jawahir Singh (3), in which a ma- 
jority of the Full Bench held that the “ actual possession ” of 
Act No. IX of 1871 was the same thing as the possession of Act 
No. XIV of 1859; and included constructive possession. The 
then Chief Justice of this Court; Sir Robert Stuart; in our 
opinion; was right in differing from the rest of the Full Bench. 
He held that the purchaser does not take actual possession of 
the property sold to him until he takes physical and tangible 
possession. The next matter to which we have to refer is that 
when Act No. XV of 1877 was passed, the Legislature, still 
determined, in our opinion, to exclude constructive possession from 
the possession from which limitation should run under article 10, 
used the term “physical possession,” and they added a different 
terminus of limitation in respect of property which did not admit 
of physical possession. As we have said, two of the villages here 
were of pure zamindari tenure, that is, they were villages in which 
the zamindars got no shares allotted to them by metes and bounds, 
but held fractional shares, In respect of which fractional shares 
they received a pi oportionatc amount of the profits of the village. 

(1) S. D. A., N.-W. P, 180(3, p 181. (2) X -W P, II C Rep, 18G8, p 376 
(3) X. L JR, 1 All., 311. 
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It is said that the mortgagor used to receive direct from the 
tenants of the zamindari body his proportion of the rents payable 
by them. That in our opinion does not alter the case. In 
Unbar Das v. Narain (1) it was held that a share in an 
undivided zamindari mahal was not susceptible of physical 
possession in the sense of article 10 of the second schedule to 
Act No. XV of 1877. We adhere to that decision. The Legis- 
lature meant some limitation of the term “possession” by the 
use of the term “ physical.” In our opinion, for instance the 
owner of a house who has let the house to a tenant cannot be 
said to be in physical possession of that house so long as the 
tenancy subsists and his tenant remains in exclusive possession 
of the demised premises. In such a case the owner has parted 
with the physical possession to his tenant for the period of his 
tenancy, and the tenant alone is the person who has physical 
possession. It appears to us that it would be straining the En- 
glish language and going contrary to the obvious intention of 
the Legislature to hold otherwise. In this particular case article 
10 cannot apply, because the whole of the property sold is not 
capable of physical possession within the meaning of that article, 
and no instrument of sale has been registered. The result is 
that, article 10 not applying, article 120 must apply in this 
case. As article 120 applies, w T e have got to, see when the right 
to sue accrued to the pre-emptor. That point is concluded by 
the Full Bench ruling of this Court in Ali Abbas v. Kalla 
Prasad (2) which in our opinion was rightly decided, but which 
must always be regarded as deciding merely the point referred 
to the Full Bench and not the question of limitation. This suit 
was barred by limitation when brought, and we dismiss this 
appeal with costs. The costs of translating and printing must 
be borne by the appellant. 

Appeal dismissed . 

(1) I, L R, 4 All, 24, (2) I, L R., 14 All, 405. 
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1898 Before Sir John Edge, Kt,, Chief Justice, Mr. Justice Blair, Mr Justice 

February 17. Banerji, Mr, Justice BurJcitt and Mr. Justice Ailcman » 

SUNDAE SINGH and others (Plaintiffs) «?. BHOLU and others 
(Defendants).* 

Act Eo, IV of 1882 ( Transfer of Property Act), section 85— Civil Broce * 
dure Code, section 43 - Cause of action— Mortgage ~ Holder of two 
mortgages on the same property suing separately on each. 

There is nothing in the Code of Civil Piocediue oi m the Transfer of Pio- 
perty Act to prevent the holder of two independent mortgages oyer the same 
property, who is not restrained by any covenant in either of them, from 
obtaining a dociee for sale on each of them in a separate suit. 

The plaintiffs in this case held a mortgage of certain pro- 
perty from one Bholu, dated the 21st of October 1878. In 
January 1883 they acquired the mortgagee interest in a mortgage 
given by Bholu over the same property in August 1882. In 
December 1890 the plaintiffs obtained a decree for sale on the 
mortgage of October 1878. In the suit in which that decree 
was obtained the plaintiffs made no mention of their claim under 
the mortgage of August 1882. In May 1893 the plaintiffs, not 
yet having executed their decree obtained on the former mortgage 
in December 1890, brought the present suit asking for a decree 
for sale in virtue of their second mortgage of August 1882. 

The Court of first instance (Subordinate Judge of Aligarh) 
dismissed the suit as being barred by the provisions of section 43 
of the Code of Civil Procedure. The plaintiffs appealed. The 
lower appellate Court (District Judge of Aligarh) dismissed the 
appeal, holding that the suit was barred by the operation of 
section 43 of the Code of Civil Procedure read with section 85 
of the Transfer of Property Act, 1882. From this decree the 
plaintiffs appealed to the High Court. 

Mr. W. K. Porter , for the appellants. — Neither of the sections 
upon which the judgment and decree of the lower appellate 
Court were based applied to the facts of the case. Section 43 of 
the Code of Civil Procedure did not apply, because the plaintiffs* 

* Second Appeal No 1030 of 1894, from a deciee of L G Evans, Esq, 
District Judge of Aligarh, dated the 18fch June 1894, ccmfiimiug a deciee 
of Babu Ganga Saian, Subordinate Judge of Aligarh, dated the 10th Julv 
1893 J 
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two mortgages gave rue to two separate causes of action. Sta- 
tion 85 of the Transfer of Property Act could not apply, 
because all the necessary paities were in fact on the record. So 
long as the plaintiffs had not executed their first decree by sale 
of the mortgage property there was nothing in law to prevent 
their getting a decree on their second mortgage and executing 
both decrees together. 

Pandit Swndav Lai , for the respondents. — Section 67 of Act 
No. IV of 1882 contemplates a sale of the “ property ?? as distin- 
guished from merely the bare rights and interests of a mortgagor, 
and section 85 insists upon the joinder in a suit for sale of all 
persons having a claim based on a mortgage of the property 
sought to be sold with the object of either redeeming or foreclos- 
ing them, so that the property may be sold from the mortgage 
in favour of the person so joined — Mata Dm Kasodhan v. Kazim 
Husain (1). If the mortgage in suit had been assigned to a 
third person the plaintiffs would have been bound to implead 
him in their suit on the bond of the 21st of October 1878 and 
the sale in execution of the decree on the mortgage of the 21st 
of October 1878, would have been free of the incumbrance ol 
of the mortgage in suit. The plaintiffs being the mortgagees 
under both the mortgages, in obtaining their decree on the mort- 
gage of the 21st of October 1878, must be taken to have abandoned 
their claim on their second mortgage. 

The judgment of the Court (Edge, C. J., Blair, Banerji, 
Burkett and Aiioian, JJ.) wa& delivered by Edge, C. J. : — 
This appeal has been referred to the Full Bench. The plaintiffs 
were mortgagees under a mortgage of the 21st of October 1878. 
On that mortgage they obtained, on the 2nd of December 1896, 
a decree for sale under section 88 of the Transfer of Property 
Act. Before they brought the suit in which they obtained that 
decree the plaintiffs had become assignees of a mortgage ol the 
1st of August 1882, which was made to a third party by the 
same mortgagor and which mortgaged the same property as that 
(1) I L, R.J 13 All., 432. 
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which was mortgaged by the mortgage of the 21st of October 
1878. The mortgage of 1882 was a mortgage by which it was 
agreed that the amount of the mortgage debt should be payable 
on demand The present suit, which was brought on the 10th 
of May 1893, was brought for the enforcement of the mortgage 
of 1882, and in this suit the plaintiffs seek a decree for sale under 
section 88 of Act No. IV of 1882. The first Court dismissed 
the suit, applying section 43 of Act No. XIV of 1882 and sec- 
tion 85 of Act No. IV of 1882. The application of section 43 
had reference to the previous suit. What application section 85 
of Act No. IV of 1882 could have had to this case it is impossible 
to say : all the necessary parties were before the Court. The 
plaintiffs appealed and the Court of first appeal dismissed their 
appeal on the same grounds From that decree dismissing their 
appeal this appeal has been brought. 

Each suit was a suit for the enforcement of the security which 
was given for the debt. Consequently each suit was a suit in 
respect of which the cause of action was different from the cause 
of action in the other. Section 43 of tire Code of Civil Proce- 
dure could have no application to such a case as this. This is 
conceded by the learned advocate for the respondents. So far 
as we are aware there is nothing m the Code of Civil Procedure 
or in the Transfer of Property Act which prevents a holder of 
two independent mortgages over the same property, who is not 
restrained by any covenant in either of them, from obtaining a 
decree for sale on each of them in a separate suit. Here the 
plaintiffs were entitled to obtain their decree for sale on the 
mortgage of 1878. It appears to us that their having obtained 
that decree can be no bar to their right to obtain a decree for 
sale on the mortgage of 1882. What benefit the two decrees will 
be to the plaintiffs it is difficult (o see, except that the plaintiffs 
may exc uite one of these decrees by sale of the property, and, 
if there is a surplus arising from the sale, they may probably 
attach that surplus in execution of the other decree. One thing 
is quite clear, that the plaintiffs cannot sell the property twice 
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over, and they cannot sell under the second decree subject to the 
first. That would be selling the equity of redemption, a right 
which is not acknowledged or recognized by Act No. IV of 
1882, and would be a mischief which lias been struck at by 
section 99 of that Act. This Court in Mateo Din Kasodhan v. 
Kaz%m Husain (1), which has been followed in many other 
cases, has recognized that the intention of the Legislature was 
to put an end to the abuses which existed before Act No. IV of 
1882 came into force, and that there can be no sale of the equity 
of redemption apart from the property itself at the instance of 
the mortgagee. 

We allow this appeal with costs, and we set aside the decrees 
of the lower appellate Court and of the Court of first instance 
with costs and remand this case under section 562 of the Code 
of Civil Procedure to t lie Court of first instance to bo disposed 
of on the merits. 

Appeal decreed and cause remanded . 

APPELLATE CIVIL. 


Before Mr, Justice Blair and Mr Justice Burlcitt. 

BHAGIRATHI MISR (Plaintiff) v SHEOBHIK and others 
(Defendant^ 

Hindu law— Joint Hindu family —Bights of son in joint ancestral pro - 
perty — Mortgage . 

A member of a joint Hindu family has no powei m his father’s life-time to 
mahe a mortgage of any part of tho ancestral family propeity. Balgobmd 
Das v. Nat am Lai (2) and Madho Bar shad v Mehrban Singh (3) refened 
to. 

The facts of this case are as follows : — 

The land in question m the suit was the ancestral property of 
one Mattu and his son Daulat. Mattu sold the greater portion 
of the property to the plaintiffs by deed (fated the 15th of January 

Second Appeal No. 1185 of 1895, from a decree of Babu Mohan Lai, Sub- 
ordinate Judge of Jaunpur, dated the 19th Septemb, t 1895, modifying a decree 
of Maulvi Shah Amjad-ullah, Munsif of Jaunpur, ill ted the 13th June 1895. 

(1) I. L R, 13 All., 432. (2) I. L. R., 15 All, 339. 

(3) I. L. R., 18 Calc., 157. 
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1889. The remainder of the property was hypothecated by Mattn 
to the plaintiffs by a registered bond, under which the property 
mortgaged was brought to sale and bought in by the plaintiffs on 
the 20th of June 1894. On the 1st of September 1891, during 
the life-time of Mattu, his son Daulat gave a bond to Shcobhik 
and Balkaran mortgaging a certain share in the property in 
question. Subsequently, after the death of Mattu, the qdaintififs 
sued fora declaration of their right to the entire property and that 
the mortgage given by Daulat to Sheobhik and Balkaran was of 
no effect so far as he was concerned. The Court of first instance 
(Munsif of Jaunpur) decreed the plaintiff’s claim, holding that 
Daulat m the life-time of his father had no authority to mortgage 
any portion of the property so as to defeat the alienations made 
by his father Mattu. The defendants Sheobhik # and Balkaran 
appealed. The lower appellate Court (Subordinate Judge of 
Jaunpur) decreed the appeal, holding that Daulat Bad a right to 
mortgage his share of the ancestral property. From this decree 
i he plaintiffs appealed to the High Court. 

Pandit Sundar Lai , for the appellant. 

Munslii Gobmd Prasad , for the respondent. 

Blair and Bubkitt, JJ. — This is the suit of a plaintiff’ 
mortgagee for a declaration Qjf right under his mortgage and also 
uuder a deed of sale of a certain land which were made by one 
Mattu. The defence was that the son of the mortgagor had 
during his life-timg, upon the 1st of September 1891, given a 
mortgage to the defendants of a portion of the property. The 
Court of first instance decreed the claim of the plaintiff The 
Court of first appeal Held that the defendant’s mortgage was a 
good and subsisting mortgage. That finding is the part of the 
judgment impeached in this appeal. The case of the appellant 
is simple. He says that Daulat as a member of a joint Hindu 
family, which he is found to have been, had no power, during 
the life-time of his father, to make a mortgage of any part of the 
ancestral family property. The plaintiff’s contention is supported 
by two cases decided by the Privy Council. One is reported in 
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I. L. It., 15 All., 339 ; the other in I. L, R , 18 Calc,, 157. It 
seems to us that those cases go to the full length of the appellant’s 
contention. It is suggested for the defendants respondents that 
the deed executed by Daulat was voidable only and not void, and 
that his mortgagees ought to have been impleaded in the previous 
suit brought by the appellant upon his mortgage No authority 
was cited in support of that proposition, which is at all upon all 
fours with the facts of this case. The authority upon which Mr. 
Gobi ncl Prasad relied is in L. L, R., 19 Calc, 123. That was a 
special ease, and the facts do not, in our opinion, appear to be 
upon all fours with the facts of this ease. The appeal will be 
allowed with costs The effect will be to restore the decree of the 
Court of first instance setting aside that of the lower appellate 
Court 

Appeal decreed . 

Before Mr. Justice Knox and Mr. Justice Banerji 
PHUL CHAND (Defendant) v CHHOTE LAL and otheks (Plaintiffs) * 
Act No IV of 1882 ( Transfer of Property Act) y section 135 — Actionable 
claim — Feison claiming the benefit of section 135 not obliged to pay 
the amount paid by the assignee before judgment. 

Held that a person who is entitled to claim the "benefit of section 135 of 
the Tiansfer of Property Act of 18S2 does not lose the benefit of that section 
if he puts the assignee to pi oof of the.prise paid by him and waits until the 
amount of the price has been dctci mined and declared by the Coiut There is 
nothing in the section to pieclude the debtor fiom securing his discharge by 
payment of the demee Ram v. Aj itdhia Brasad (1); Muchiram BartJc \ 
Uian Chunder Chucheibutti (2), Jam Begam v Jahangir Khan (3), 
Hah bm-un-nissa v Deonaram (4) and Nilahantav Knshnasami (5) 

The facts of this case are fully stated in the judgment of 
the Court. 

Pandit Sunclccr Lai and Munshi Ram Prasad , for the 
appellant. 

Munshi Gobond Prasad , for the respondents. 

r Fust Appeal Xo 40 of 1896, from a decree of Babu Bepin Behan Mukeiji, 
Suboidmato Judge of Aligarh, dated the 20tli September 1895 

(1) TLB., 16 All., 315 (3) I L. R, 9 All , 476 

(2) I L. B , 21 Calc., 568 (4) I L R., 13 All , 103. 

(5) I. L B, 13 Mad , 225. 
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Banerji, J. (Knox, J., concurring). — This was a suit for 
sale under a mortgage dated the 3rd of September 1873, ex- 
ecuted by one Mohan Singh for Rs. 4,300 m favour of Mansukh 
Das and his son Dungar Mai. After the death of the aforesaid 
mortgagees tlw v, idow of Dungar Mai, three of the sons of Man- 
sukh Das and the widow of another son assigned, on the 8th 
of November 1891, their righto under the mortgage to the first 
four jdaintiffs for a consideration of Rs 10,000. Out of that 
amount Rs. 600 was paid in the presence of the registering 
officer and Rs. 1,858-9-3 was kept back for the purpose of dis- 
charging a decree held against the widow of Dungar Mai and 
Baldeo Das, one of (he sons of Mansukh Das, by Rao Balwant 
Singh. That decree was, however, not satisfied, and it was 
purchased from Balwant Singh by Kishan Lal, the fifth plaintiff. 
He put the decree into execution, and having caused the two-fifths 
share of Baldeo Das and Dungar Maks widow in the aforesaid 
mortgage to be sold by auction, purchased it himself. The five 
plaintiffs having thus acquired the rights of (he mortgagees have 
instituted this suit, claiming Rs 10,500 as due under the mort- 
gage. The mortgaged property was sold in cxecu(ion of a decree 
obtained upon a subsequent mortgage, and was purchased by 
Than Singh and Nathu Ram, who are now represented by the 
appellant Phul Chand. The defendants to the suit were the 
legal representatives of the mortgagor and subsequent transferees 
of the mortgaged property. The defence raised on behalf of the 
defendants, whom Phul Chand appellant represents, was that the 
mortgage had been discharged and the mortgage bond returned 
to the mortgagors ; that the plaintiffs had not paid consideration 
for their purchase; that the purchase had been made to carry 
on litigation and that the plaintiffs were not entitled to recover 
any portion of the amount claimed. The defendants produced 
the mortgage bond bearing endorsements of payment, winch, if 
genuine, showed that the mortgage had been discharged in full in 
1889. The Court below has held the plea of payment not to be 
established. It found that the bond had somehow come into the 
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possession of the mortgagors, that the indorsements on it were 1898 
not genuine and that the mortgagors and their heirs had not the 
means to make the alleged payments. It also held that the Ohand 
assignment of the mortgage bond to the first four plaintiffs was chhoth Lal 
the transfer of an actionable claim to which section 135 of the 
Transfer of Property Act applied ; that the purchase of the bond 
was in reality made by Kishan Lai in the names of the other 
plaintiffs ; that only Rs. 600 were paid as consideration for that 
purchase, and that in virtue of that purchase the plaintiffs could 
not recover more than that amount and incidental expenses. As 
regards the share of the mortgage debt purchased by Kishan Lai 
at auction, the Court below was of opinion that by reason of 
clause (d) of section 2 of Act No. IV of 1882 the first portion 
of section 135 of that Act did not apply. That Court accord- 
ingly made a decree for tworfifths of the mortgage money, with 
interest, and for Rs. 600 with incidental expenses and interest. 

Both parties have appealed from this decree. In this appeal, 
which has been preferred by the defendant Phul Chand, two con- 
tentions have been raised on behalf of the appellant ; first, that 
it has been proved that the mortgage has been discharged by pay- 
ments, and, second, that since it has been found that Kishan Lai 
plaintiff was the real purchaser of the mortgage under the assign- 
ment of the 8th of November 1891, he took the place of the 
judgment-debtors to the decree of Balwant Singh, and the purchase 
of that decree by him had the effect of discharging that decree. 
Consequently by virtue of the auction purchase of the rights of 
Dungar Mai and Baldeo Das he acquired no interest in the 
mortgage m question and is ouly entitled to recover the price 
paid by him for the assignment of the 8th of November 1891, 
with incidental expenses and interest. On behalf of the plaintiff 
it is urged that there is nothing to show that Kishan Lai is the 
real purchaser under the sale of the 8th of November 1891 ; 
that payment of the full amount of consideration for that sale 
has been proved and that section 135 of Act No. IV of 1882 
does not apply to a case like this. 
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As regards tlie discharge of the mortgage by repayment of 
the mortgage money we agree with the conclusion at which the 
learned Subordinate Judge has arrived. The mortgage deed is 
no doubt in the possession of the heirs of the mortgagor, Mohan 
Singh, by whom it has been produced. It also bears indorsements 
of payments. These circumstances certainly raise a presumption 
in favour of the defendants ; but the evidence and the probabilities 
to which the Subordinate Judge has referred in detail completely 
negative that presumption. According to the indorsements on the 
mortgage deed, payments were made on account of it betv eeu 
the 9th of June 1883 and the 2nd of June 1889, and the num- 
ber of payments was five. It is rather surprising that for ten 
years from the date of the mortgage not a farthing was paid to 
the mortgagees, but in the course of the next six years such a 
large sum as Es. 7,025 was paid by the mortgagors, and the bond 
was taken back. The evidence on the record clearly shows that 
the mortgagor had not the means to make such large payments, 
that they were in very involved circumstances, that they were 
not even in a position to pay the Government Bevenue, that their 
movable property had to be sold for the realisation of the reve- 
nue and that their zamindari share had to be let out in farm for 
the recovery of arrears of revenue. It is in the highest degree 
improbable that persons in such impecunious circumstances made 
the alleged payments. It appears from the evidence of Lala 
Lokman Das, a respectable pleader of the district court of Ali- 
garh, that shortly before February 1888, Dungar Mai, one of the 
mortgagees, showed the bond to him with a view to raise money 
for the purpose of bringing a suit on the basis of the bond, and, 
as far as Lala Lokman Das could recollect, it bore no indorse- 
ments of payment. If the indorsements which now appear on 
the bond are genuine, all of them, except the last, must have 
been on it at the time when it was shown to Lala Lokman Das, 
and his attention would undoubtedly have been attracted by 
them. Further, the only amount which would have remained 
due on the mortgage at that time would have been a sum below 
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Rs. 800, upon payment of which about eighteen months after- 
wards the mortgage is alleged to have been discharged. It 
seems to us to be extremely improbable that for the purpose 
of meeting the expenses of instituting a suit to recover that 
small sum Dungar Mai would have been endeavouring to raise 
money by negotiating with Lala Lokman Das. There is another 
piece of evidence which to our minds clearly shows that no pay- 
ments were made to the mortgagees on account of the bond in 
question. On the 16th of December 1889, Dungar Mai applied 
for the execution of a decree held by him against Chitra Singh 
and others, heirs of the mortgagor Mohan Singh, and he prayed 
for the sale of the 10 biswas share comprised in the mortgage 
now in suit subject to that mortgage. With his application he 
filed an affidavit in which he stated that he held a mortgage 
over that property for Rs. 4,200, that is, the mortgage upon 
which the present claim has been brought. Had the mortgage 
been discharged in the preceding month of June, Dungar MaPs 
statement that there was a subsisting mortgage on the property 
for Rs. 4,200 would not have been allowed by the debtors to go 
unchallenged. It appears that they did raise objections in regard 
to Dungar MaPs application for execution, but they never tra- 
versed his statement that their property was subject to the mort- 
gage for Rs. 4,200. 

These facts, and the other facts stated in the judgment of the 
lower Court, clearly show that the mortgage was never discharged 
and that payments were never made on account of it. We agree 
with the learned Subordinate Judge in considering the oral 
evidence adduced on the point to be wholly unworthy of credit. 
The Subordinate Judge has also, in our opinion, conclusively 
shown that the purchase of the mortgage bond in suit in the 
names of the first four plaintiffs on the 8th of November 1891, 
was in reality a purchase by Kishan Lai, and that the amount 
paid as consideration for that purchase before or at the time of 
the sale was Rs. 600, the sum which was paid in the presence of 
the registering officer. We have carefully considered the evidence 
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on the poiut to which our attention has been directed, and we 
think it unnecessary to refer to it in detail further than to say 
that we fully concur with the Court below in its estimate of that 
evidence and with the conclusions at which that Court has 
arrived. The impecunious circumstances of the first four plain- 
tiffs, the non-production of account-books, the fabrication of 
accounts, the non-production of the documents by which were 
secured the debts alleged to have been discharged with the con- 
sideration money, and the fact that the decretal amount due to 
Balwant Singh was not paid by those plaintiffs clearly show 
that the full amount of consideration for the sale deed of the 
8th of November 1891 was not paid and that the first four 
plaintiffs did not make that purchase on their own account. Had 
they been the real purchasers, why did they leave the decree of 
Balwant Singh unsatisfied? Why did they allow Kishan Lai to 
imrehase that decree and why did they allow the shares of the 
judgment-debtors to that decree to be sold for Ihe small sum of 
Us. 200 and purchased by Kishan Lai himself? The fact is, as 
the learned Subordinate Judge has pointed out, that under the 
deed of the 8th of November 1891, Kishan Lil himself pur- 
chased the rights of the mortgagees, that, being apprehensive 
that the subsequent purchasers of the mortgaged property would 
claim the benefit of the provisions of sect on 135 of the Transfer 
of Property Act, he took an assignment of the decree held by 
Rao Balwant Singh, and, putting that decree into execution, pur- 
chased at auction the shares of Hangar Mai and Baldeo Has in 
the mortgage in order to avoid the operation of that section. We 
hold, in concurrence with the Court below, that Kishan Lai 
plaintiff was the real purchaser of the interests of the mortga- 
gees by virtue of the sale deed of the 8th of November 1891; 
that the other plaintiffs were only benccmi for him and that they 
were not beneficially interested in the purchase. That being so, 
the contention of the learned counsel for the appellant that the 
claim of the first four plaintiffs ought to have been dismissed 
must prevail. 
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It is next urged on behalf of the appellant that as Kishan 189 s 

Lai was the real purchaser under the sale deed of the 8th of ~ ^ ^ 

November 1891, and thus acquired the rights of Dungar Mai Chand 
and Baldeo Das in the mortgage of 1873, which Rao Balwant Chhoie Lal 
Singh had caused to be attached in execution of the decree held 
by him against Baldeo Das and the widow of Dungar Mai, he 
took the place of the judgment-debtors to that decree, and, as 
he subsequently purchased the decree from Rao Balwant Singh, 
the decree became extinct and incapable of execution, and con- 
sequently he acquired nothing under the auction purchase which 
subsequently took place at his instance in execution of that decree. 

The correctness of the proposition raised by this contention 
seems to us to be open to doubt. We are, however, of opinion, 
upon another ground, that no title passed to Kiskan Lai under 
the auction sale referred to above. We have held that he was 
the actual purchaser of the property conveyed by the sale deed 
of the 8th of November 1891 ? so that he acquired the interests 
of Baldeo Das and Dungar Mai in the mortgage in question by 
virtue of that purchase. As the assignee of the decree held by 
Rao Balwant Singh against those persons he could not put up to 
sale and purchase the interest which those persons originally had 
in the mortgage and which he himself had purchased before the 
date of the assignment of the decree. Those interests had on 
the date of the auction sale ceased to be the property of the 
judgment-debtors to the decree and had become his own property. 

He could not, as the holder of Rao Balwant Singh’s decree, cause 
his own property to be sold m execution of that decree, and, as 
that property had, as we have said, ceased to be the property of 
the judgment-debtors to the decree, the auction-sale of the 
interests of the judgmenDdeblors in that property, which were 
no longer in existence at the time of the sale, could not and did 
not confer any title to the property on the auction purchaser. 

The auction-sale was only a device resorted to by Kishan Lai 
for the purpose of evading the operation of section 135 of Act 
No, IV of 1882 and in our opinion he did not acquire any title 
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by virtue of the auction purchase. His only title in respect of 
the mortgage in suit consequently rests on the sale deed of the 
8th of November 1891, The consideration for that sale was 
not only the sum of Rs. 600 which was paid in cash at the time 
of the registration of the sale deed, but the amount paid to Rao 
Balwant Singh as the price of the decree purchased from him 
must also be deemed to be a part of the consideration. The 
agreement under the sale deed was that Rao Balwant Singh’s 
decree should be discharged out of the consideration. Instead 
of paying him the amount due upon the decree Kishan Lai took 
from him an assignment of the decree and adopted this mode of 
satisfying his claim. The amount paid to him must therefore, 
we think, be regarded as a part of the consideration for the sale 
deed of the 8th of November 1891. That amount, it has been 
proved was Rs. 1,800. The total sum which was paid as the 
price of this mortgage debt in suit was thus Rs. 2,400, and if 
section 135 of Act No. IV of 18S2 is applicable, that is the only 
amount which Kishan Lai is entitled to recover, besides interest 
on that amount and the incidental expenses of the sale. The 
learned vakil for the respondent, however, contends that section 
135 of Act No. IV of 1882 has no application in this case. 

This contention leads ns to the consideration of the only point 
which remains to be determined, namely whether the appellant 
is entitled to the benefit of the provisions of section 135 of Act 
No. IV of 1882. It is admitted that on the 8th of November 
1891, when the mortgage-debt now in suit was assigned by the 
mortgagees, the debt had become recoverable by suit, and had 
matured into an actionable claim. It is also conceded that the 
provisions of Chapter VIII of Act No. IV of 1882 apply to a 
debt secured by a mortgage. That is the effect of the ruling of 
the Full Bench of this Court in Rani v. Ajudhia Prasad (1). 
It is urged, however, that a debtor cannot claim the benefit of 
section 135 of Act No. IV of 1882 unless he pays before judg- 
ment the amount p lid by the assignee of the actionable claim, and 
(1)1 L Rj 16 All , 315 
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in support of that contention the Full Bench ruling of the 1898 
Calcutta High Court in Muchiram BariJc v. Ishan Chunder ’ 

CkuckerbvMi (2) has been cited. That ruling is no doubt an Chand 
authority in favour of the respondents. But a contrary view has chhotb Lai. 
been held in this Court in Jani Begam v. Jahangir Khan (3), 
and HaJcim-un-nissa v. Deonarain (4) and by a Full Bench 
of the Madras High Court in Nilakanta v. Krishnasami (5). 

We agree with the learned Judges who decided the cases last men- 
tioned. The object with which section 135 was enacted was 
evidently to discourage trafficking in litigation by precluding the 
purchaser of an actionable claim from recovering any thing 
beyond the actual price paid by him and the incidental expenses 
of the sale together with interest. That object would surely be 
defeated were we to hold that it was the intention of the Legis- 
lature that a debtor could not avail himself of the provisions of 
section 135 if he put the assignee to proof of the price paid by 
him and waited till the amount of the price had been determined 
and declared by the Court. The section, it is true, provides that 
the debtor is discharged by payment to the assignee of the price 
and incidental expenses and interest on the price, but it does not 
limit the period within which the payment must be made in order 
to secure a discharge. There is nothing in the section, as far as 
we can judge, which would preclude the debtor from securing 
his discharge by payment after decree. Clause ( d ) of that section 
in our opinion contemplates the case of the sale of an actionable 
claim in respect of which at the time of the sale a judgment has 
been delivered affirming the claim or the claim has been made 
clear by evidence. The four clauses of section 135 were evidently 
intended to provide for cases of sale of actionable claims which 
would not be affected by the provisions of the first paragraph of 
the section, as in those cases the probability of gambling in 
litigation would be very remote. The u claim ” referred to in 
clause (d), we consider, is the claim which is sold and which at 
the date of the sale has been affirmed by a judgment cr is about 

(1) I. L R, 21 Calc , 568 (3) I L R, 13 All, 103 

(2) I L R., 9 AIL, 476. (4) I. L. R., 13 Mad,, 225. 
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to be so affirmed. Such a claim,, if sold, would in the ordinary 
course of things fetch its proper value, and therefore, like the 
actionable claims referred to in the preceding clauses, it was 
excluded from the operation of the section. We fully agree with 
the observations contained in the judgment of Shephard J. in 
the Full Bench case of Nilakcmta v. Kr^shnasami cited above, 
and we are of opinion that it would be placing an unreasonable 
construction on section 135 to hold, as we have said above, that 
a debtor would lose the benefit of the section if he called upon 
the assignee of the debt to prove the price paid by him. Such a 
construction would, we think, frustrate the very object with 
which the section was enacted. We may refer to the present case 
as an instance in point. The assignee alleged the price to be 
Es. 10,000. The defendant denied that any price had been paid. 
We have held the true price to be Es. 2,400. We do not think 
the Legislature intended that such a case would not come within 
the purview of section 135, and that the defendant must pay 
the full amount due upon the mortgage, namely, upwards of 
Es. 11,000, although the plaintiff actually paid for his purchase 
a much smaller sum. We hold that section 135 precludes the 
assignee of au actionable claim from recovering from the debtor 
any sum in excess of the price paid by him, the interest thereon 
and the incidental expenses of the sale. That being so, the 
plaintiff Kishan Lai was only entitled to a decree for Es. 2,400, 
the price paid by him, to interest on that amount at the rate 
payable under the mortgage from the 8th of November 1891, 
and to Es. 39, the incidental expenses of the sale. 

We accordingly vary the decree below by making a decree in 
favour of Kishan Lai plaintiff for Es. 2,400, together with 
interest thereon at the rate of 9 per cent, per annum from the 
8th of November 1891, to the 20ih of August 1898, which we 
hereby fix as the date on or befoie which the decretal amount 
should be paid, and also for Es. 39 the incidental expenses of 
the sale to him. We award to him proportionate costs here and 
in the Court below, and we direct that, in the event of the 
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amount decreed by us not being paid on or before the date above 1898 

mentioned, the mortgaged property, or a sufficient part thereof, 

be sold. ITe dismiss the remainder of Kishm Lai’s claim, and Cham) 
totally dismiss the claim of the other plaintiffs with costs, 'lhe Chhote Lae. 
appellant will recover from KMan Lai his costs here and in 
the Court below proportionately to the amount of his success. 

Decree modified. 

RE VISIONAL CIVIL. is 98 

March 5. 

Before Sir John Edge, Kt , Chief Justice and , Mr. Justice Burlcitt . 

LAKHO BIBI (Defendant) v SALAMAT ALI ^Plaintiff) * 

Coni Troceehire Code , section 206 — Application to tyring decree into accord- 
ance with the j udgment — Decree erroneous but in accordance with judg • 
memt — Decree not susceptible of alteration 

Whore a decree is in fact in aceoulanco with the 3 udgTnent on which it 
is based, such deciee, however erroneous it may bo, cannot be altered on an 
application under section 206 of the Code of Civil Procedure to br ng the decree 
into accordance with the judgment 

The facts of this case are fully stated in the judgment of the 
Court. 

Pandit Datti Lai and Babu Baicliya Nath Das , for the 
appellant. 

Maulvi Ghulam Mujtaba, for the opposite party. 

Edge, C. J. and Burkitt, J. This is an application in 
revision under section 622 of the Code of Civil Procedure. It 
arises out of an order made by the Subordinate Judge of iUlaha- 
bad on an application presented under section 206 of the Code. 

The facts are these. The respondent here, Syed Salamat Ali, 
was the holder of a second mortgage of mauza Sondhia. The 
appellant here, Musammat Lakho Bibi, was the holder of a third 
mortgage over mauzas Sondhia, Khaura and Gaura. Her mort- 
gage money had been applied to the discharge of the first mort- 
gage in which the three mauzas had been mortgaged. Salamat 
Ali brought a suit under section 88 of the Transfer of Property 


* Civil Revision No. 36 of 1897. 
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Act for sale of mauza Sondhia in discharge of his mortgage. 
That was the only relief which he asked. Musammat Lakho 
Bibi had pleaded her third mortgage and the discharge of the first 
mortgage as a shield to protect mauza Sondhia being brought to 
sale until the money paid by her to discharge the first mortgage 
had been repaid to her. The Subordinate Judge found that 
Lakho Bibi was entitled to avail herself of the discharge of the 
first mortgage as a shield, and in his judgment he held that 
Salamat Ali was bound to pay Lakho Bibi Rs. 2,050, being the 
amount paid to discharge the first mortgage, and he also held 
that Salamat Ali having made that payment, if Lakho Bibi did 
not redeem him, Salamat Ali was entitled to his decree for sale. 
The decree as drawn up was, in our opinion, in accordance with 
the judgment. It decreed that Salamat Ali should pay Rs. 
2,050 to Lakho Bibi, that in default of redemption by Lakho 
Bibi ^t a specified time mauza Sondhia should be sold. Here 
we may observe that in our opinion the judgment and decree 
were incorrect. On the finding that Lakho Bibi was entitled 
to avail herself of the discharge of the first mortgage as a shield 
in this suit, the Subordinate Judge ought to have ascertained 
what jmoportionate part of the Rs. 2,050 should be attributed to 
the discharge of the first mortgage on mauza Sondhia as far as 
it was concerned, and he should have given the plaintiff, of course 
subject to redemption by Lakho Bibi, a decree for sale of mauza 
Sondhia on payment of that proportionate amount to Lakho 
Bibi. No party appealed ; but after the decree had been drawn 
up and signed Salamat Ali applied under section 206 of the Code 
to have the decree amended by making it a decree for sale of not 
only mauza Sondhia, but also of mauzas Khaura and Gaura 
The Subordinate Judge granted that application and altered the 
decree in accordance with it. It is with reference to that order 
that this application for revision has been made. Now the decree 
as first made was, in our opinion, strictly in accordance with the 
judgment. The judgment was incorrect in the particulars to 
which we have referred, but still the decree was a decree in 



VOL. XX.] ALLAHABAD SERIES. 339 

accordance with the judgment, whether that judgment was right 
or wrong in law. The decree as altered on the application under 
section 206 is not a decree in accordance with the judgment. 
The judgment did not decide that mauzas Khaura and Gaura 
should be sold : Salamat Ali had not asked in his plaint that they 
should be sold. In law he was not entitled to a decree for sale of 
those mauzas. He was not a mortgagee of those mauzas, and did 
not become a mortgagee of those mauzas by payment of the 
amount paid by Musammat Lakho Bibi in discharge of the first 
mortgage. If the result has been that he has paid more than he 
ought to have been compelled to pay in order to obtain the sale 
of mauza Sondhia, that result could have been avoided ; it was 
due to his own laches in not appealing. He has brought that 
result upon himself. The law cannot be altered to relieve a man 
from the effect of his own laches. The application under section 
206 of the Code of Civil Procedure should have been dismissed 
and not granted. Under section 622 of the Code we make the 
following order. We allow this application with costs. We set 
aside the order passed on the application under section 206 of 
the Code with costs. Wc dismiss that application, and we res- 
tore the decree as originally drawn up and signed. 

Application allowed • 


REVISIONAL CRIMINAL, 


'Before Mr, Justice Burhitt. 

QtTEEX-EMPRESS v AJUDHIA aivd anothee * 

Criminal Brocedure Code, section 437 — Order for further inquiry— Order 
to the prejudice of an accused person — Notice to show cause . 

Befoie any older is made to the prejudice of an accused person, notice 
should be given to that person to appear and sliow cause why the order should 
not be passed Quee?i-JEmprcss v Chotu (1) refeired to. 

In this case the applicants Ajudhia and Punni had been 
charged before the Cantonment Magistrate of Allahabad with 

# Ciiminal Re visional Xo 83 of 1S9S. 

(1) I L. R., 9 Alb, 52. 
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the offence of causing grievous hurt whilst committing house- 
breaking, under section 459 of the Indian Penal Code. The 
accused were discharged by the Cantonment Magistrate, and 
against this order the complainant filed an application in revision 
before the District Magistrate. The District Magistrate con- 
sidered that there was sufficient evidence against both the accused 
and ordered them to be re-tried. This order was upheld by the 
Sessions Judge. The accused persons then applied in revision to 
the High Court on the ground that the Magistrate before order- 
ing a re-trial ought to have called upon the applicants to show 
cause why a re-trial should not be ordered. 

Mr. TP. Wallach for the applicants. 

The Government Pleader (Munshi Ram Prasad) and Babu 
Parlati Charan for the Crown. 

- BuEiviTT, J. — I think it would have been well if the District 
Magistrate had acted on several precedents of this Court which 
lay down that, before any order is made to the prejudice of an 
accused person, notice should be given to that person to appear 
and show cause why the order should not be passed. It is quite 
true, as remarked by the learned Sessions Judge, that there is no 
distinct provision to that effect in the Code of Criminal Pro- 
cedure, but several able and experienced Judges of this Court 
have laid down the rule that it is most advisable that such notice 
should be given. I may refer to the cases of Queen* Empress v. 
Chotu (1) and Queen-Empress v. Mushtaq Husen (unreported), 
Criminal Revision No. 183 of 1897, decided on the 28th of 
April 1897. The order made in this case was undoubtedly pre- 
judicial to the accused person, inasmuch as, whatever may be the 
result of the further inquiry, the accused person is subjected to 
the worry and nuisance of that further inquiry. I must set aside 
the order of the District Magistrate directing a re-trial, and I 
direct that, if he thinks it necessary to take any further action 
in this case, he should do so after notice to the accused person. 
I would further point out to the District Magistrate that he was 
(1) I L. R , 9 All , 52 
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wrong in directing a re-trial of the ease. All that the Code x898 

empowers him to do is to direct that further inquiry be made. ’ — 

I order accordingly. Empbess 

V 

Ajudhia, 
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March 14, 

Before Mr Justice JBanerji and Mr. Justice Ailcman 
TRIBHUWAN SUNDAE KUAR (Biaintiff) v SEI NARA1N SINGH 
(Defendant). 

Hindu* laic — Hindu widow — Succession— Legal representative-~Civil 
Brocedure Code , section 365 

A reversioner succeeding to the estate of a deceased person after the death 
of the widow of that person would be bound by a decree obtained against the 
widow provided that there was a fair trial of the suit in whic^ the decree was 
passed. Consequently the widow’s right to sue survives to, and devolves on, the 
heir of her husband entitled to the estate, nnd such heir, and not her peisonal 
heirs, should be held to be her legal representative foi the purposes of section 
365 of the Code of Civil Procedure- Katama Hatchiar v. The Baja of 
Shivagunga (1) ; Hari Hath Chatterjee v Mothurmohun Gosicami(2)i and 
Bremmoyi Choudhrani v. Breonath Bhur (3), 1 of erred to. 

The facts of tills case are fully stated in tlie order of the Court. 

Mr. W. M \ Colvin , Munshi Ram Prasad and Munshi Jwalcc 
Prasad for the applicant. 

Mr. T . Gonlan, Pandit Sundar Lai and Babu Jogindro 
Nath Chaudhri for the respondent. 

Banerji and Aikman, JJ : — Rani Tribhuwan Sundar Kuar, 
the appellant in this appeal, having died since the institution of 
the appeal, two applications have been presented, one by Rani 
Balraj Kuar, asking to have her name entered on the record in 
place of the deceased appellant, and the other by Babu Sri 
Narain Singh, respondent, praying that the appeal and the suit 
be declared to have abated. Similar applications have been made 
in the connected appeal No, 144 of 1896. 

The suit out of which the two appeals arose, was instituted 
by Rani Tribhuwan Sundar Kuar for a declaration that the 
property in suit was the separate estate of her deceased husband 

(1) 9 Moo I A , 543 (2) I L. R, 21 Calc , 8. 

(3) I. L R, 23 Calc, 636. 
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Eaja Shambhu Narain Singh and that she was entitled to it as 
a Hindu widow ; that the defendant Babu Sri Narain Singh had 
no right to interfere with it, and that an agreement, dated the 
7th of November 1892 was void and not binding on her. She 
further prayed that, should the Court hold that she was not in 
possession and that the property was in the possession of the 
defendant, she should be put into possession. 

The claim was resisted on the ground that the defendant and 
the deceased Eaja were members of a joint Hindu family and 
that the defendant was entitled to the estate in preference to the 
widow. The Court below partially decreed the claim, and there- 
upon the two appeals mentioned above were preferred, one by 
the plaintiff #nd the other by the defendant. 

Eani Balraj Kuar is the mother of Eaja Shambhu Narain 
Singh, and it is conceded that, if the estate was the divided pro- 
perty of the Eaja to which the ordinary rule of succession of 
Hindu law would apply, she would be the next reversioner after 
the widow. 

It is contended on behalf of Babu Sri Narain Singh that the 
cause of action upon which Eani Tribhuwan Sundar Kuar 
brought her suit was a cause of action personal to her ; that it 
did not survive to Eani Balraj Kuar and that she is in no sense 
the legal representative of the deceased Eani Tribhuwan Sundar 
Kuar. 

The whole question, in our opinion, turns upon whether after 
the death of Eani Tribhuwan Sundar Kuar the right to sue 
survives. And the decision of that question again depends upon 
the determination of the further question whether the decree 
passed in the suit of the widow is one which would bind the 
reversioner after the widow, for if the decree be binding on the 
reversioner the right of action would survive to him. Both 
these questions seem to us to be concluded by the ruling of their 
Lordships of the Privy Council in the case of Katama Natehiar 
y. The Raja of Shivagunga (1). Their Lordships held that 

(1) 9 Moo. I A , 543, 
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cc upon the death of a Hindu widow, the right of action formerly 
vested in her devolves, not upon her heirs, but upon the next 
heirs of her husband.” Upon the question whether a decree passed 
in a suit brought by a widow for the estate of her husband would 
bind those claiming the estate in succession to her, their Lord- 
ships were of opinion that “unless it could be shown that there 
had not been a fair trial of the right in that suit — or, in other 
words, unless that decree could have been successfully impeached 
on some special ground, it would have been an effectual bar to 
any new suit * * by any person claiming in succession to ” the 
widow. “ For, assuming her to be entitled to the zamindari at 
all the whole [estate would for the time be vested in her abso- 
lutely for some purposes, though, in some respects, for a qualified 
interest ; and until her death it could not be ascertained who 
would be entitled to succeed. The same principle which has pre- 
vailed in the Courts of this country as to tenants in tail repre- 
senting the inheritance would seem to apply to the case of a 
Hindu widow ; and it is obvious (that there would be the greatest 
possible inconvenience in holding that the succeeding heirs were 
not bound by a decree fairly and properly obtained against the 
widow” (p. 604). This view was adhered to by their Lordships 
in the subsequent case of Eari Nath Ckatterjee v. Mothur - 
mohun Goswami (1). Upon these authorities it must be taken 
to be settled law that a reversioner succeeding to the estate of a 
deceased person after the death of the widow of that person would 
be bound by a decree obtained against the widow, provided that 
there was a fair trial of the suit in which the decree was passed. 
Consequently the widow’s right to sue survives to and devolves 
on the heir of her husband entitled to the estate, and such heir, 
and not her personal heirs, should be held to be her legal repre- 
sentative for the purposes of section 365 of the Code of Civil 
Procedure. The cause of action of the widow as against the 
defendant to the suit is not a cause of action personal to herself. 
Therefore the heir of the husband, and not her personal heir, is 
(1) I L. R, 21 Calc ,8 
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the person entitled to prosecute the suit. This view is supported 
by the ruling of the Calcutta High Court in Premmoyi Chou- 
dhrani v. Preonath Dhur (1). Eani Balraj Kuar being the 
next heir of Raja Shambhu Narain Singh is in our opinion the 
legal representative of Rani Tribhuwan Sundar Kuar for the 
purposes of the suit. 

Mr. Conlan has contended that Rani Balraj Kuar should 
not be allowed to continue Rani Tribhuwan Sundar’s suit or 
appeal for two reasons; namely; first; that she could not have 
brought the suit; as she was not in possession; and; second; that 
she is estopped from claiming the estate under the terms of the 
deed of agreement; dated the 7th of November 1892; referred to 
above. As regards the first point; we observe that the estate is 
in charge of the receiver appointed by the Court and not in 
the actual possession of either of the parties. Under such circum- 
stances the person who has the title to the property must be 
deemed to be in possession; and if Rani Balraj Kuar is entitled 
to the estate she must be held to be in possession As for the 
other point; we do not deem it necessary to decide at this stage 
of the proceedings whether the defendant would or would not be 
entitled to set up the agreement as a bar to Rani Balraj Kuar’s 
right to claim the estate. We think that; notwithstanding the 
existence of the agreement; she is the legal representative of Rani 
Tribhuwan Sundar for the purposes of this suit. We accordingly 
direct that the name of Rani Balraj Kuar be entered in the record 
of the two appeals before us in the place of Eani Tribhuwan 
Sundar; deceased. Rani Balraj Kuar will have the costs of her 
applications. 

Application alloived. 


(1) I. L R., 23 Calc, 636. 
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Before Mr Justice Banerji 

HAJI SYED MUHAMMAD (Defendant) v GULAB BAI 
(Plaintiff) * 

Injunction — Discretion of Court as to granting mandatory injunctions 

Delay on the fart of the flaintif m bringing his suit . 

A plaintiff brought his suit for proprietary possession of a plot of land, 
and, secondly, for a mandatory injunction to demolish certain buildings which 
the defendant had erected on such plot. The suit, however, was not brought 
until upwards of two yeais from the time when the buildings complained of 
weie completed It was found that the plaintiff wms not entitled to pro- 
prietary possession of the land claimed by him, but that he had a light of user 
•over it, and that the defendant was not entitled to build upon the land The 
Court, liow r cver, on account of the plaintiff’s delay in bringing his suit declined 
to giant the mandatory inunction asked foi. Denode Coomaree Dossee v. 
Soudammey Dossee (1), ref ei red to. 

The facts of this case are fully stated in the judgment of the 
Court. 

Maulvi Ghulam Mujtaba for the appellant. 

Babu Jogmdro Nath Chaudhri (for whom Babu Satish 
Chandra Banerji) for the respondent. 

Banerji, J. — This appeal and the connected appeal No. 16 
of 1897 arise out of two cross-suits brought by one party against 
the other. They relate to two plots of land adjacent to each 
other on which each party has made certain constructions. The 
claim of Gulab Rai, who brought the suit out of which this 
appeal has arisen, was that the land on which the defendant Haji 
Syed Muhammad had built certain buildings was his (Gulab 
Ear's) property, and that Haji Syed Muhammad had no right to 
build on it. Haji Syed Muhammad, on the other hand, alleged 
himself to be the proprietor, not only of the piece of land on 
which he had built the buildings complained of by Gulab Rai, 
but also of the adjacent plot of land on which Gulab Rai had 
built certain shops. Gulab Rai claimed to be the proprietor of 
that piece of land also. Each party, in addition to the claim 

* Second Appeal Ho 17 of 1897, from a decree of Bai Sanwal Singh, Dis- 
trict Judge of Agra, dated the 29th September 1S96, reversing a decree of 
Babu Hari Mohan Baneiji, Munsif of Agia, dated the 10th June 1896 
(1) I. L E, 16 Calc, 232. 
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for possession; has prayed for the removal of the buildings. Both 
parties relied on a decree of the 31st of August 1846. The Court 
of first instance construed that decree to have declared that the 
land claimed in the two suits was the property of Haji Syed 
Muhammad. It accordingly dismissed the suit of Gulab Bai 
and decreed that of Haji Syed Muhammad. The lower appellate 
Court reversed the decree of the Court of first instance. It placed 
on the decree and judgment of 1846 a construction different 
from that put on it by the Court of first instance. It is evident 
that there was some confusion in the mind of the learned Judge 
of the lower appellate Court as to what was determined by the 
decree of 1846. In one part of the judgment the learned Judge 
says that “ the decree of 1846 shows that the ancestor of Haji 
Syed Muhammad was declared to be the owner of all the lands 
on the north of a line drawn from the said platform towards the 
west to the shop of the ancestor of Gulab Bai and towards the 
east to his own shop adjoining the eastern of the four shops 
built.” He evidently meant that the land now in dispute which 
lies to the north of the line referred to above had been declared 
by the judgment of 1846 to be the property of Haji Syed 
Muhammad. A few lines lower down he says that the judgment 
of 1846 shows that the whole of the land lying to the north of 
the line referred to above was the land of Gulab Bai. It is 
difficult to account for this inconsistency; except on the assump- 
tion that the learned Judge never carefully perused the judgment 
of 1846. As both the parties rely on that judgment, and as it 
is common ground that their right to the land in suit was deter- 
mined by it, the first question to be decided in this appeal is 
what is the true construction to be placed on that judgment and 
what are the rights of the respective parties declared by it. It 
appears that the suit iu which the judgment was passed was ins- 
tituted by Ali Baza, the ancestor of Haji Syed Muhammad,, 
against the predecessor in title of Gulab Bai for a declaration 
of his light to a piece of land on which he had erected certain 
buildings. That suit was compromised by the parties and the 
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judgment referred to above wa^ pa^-cd In accordance with the 
compromise. It is abundantly dear that the dispute between the ' 

parties to the litigation of 1S4G related to the plots of land in Muhammad 
respect of w T hich the present suits were brought. The piopeity Guiab lair, 
claimed in that suit was a plot of land lying to the north of an 
enclosure belonging to Haji Syed Muhammad’s ancestor up to a 
public road ; and that is the land claimed In the two suits before 
me. It was distinctly stated in the judgment of the 31st August 
1846 that the land then in dispute had been declared by the 
compromise to be the property of the plaintiff Ali Raza. The 
judgment further declared that Ali Eaza was to construct build- 
ings towards the north up to a line drawn from the western end 
of his existing shop on the one side to the eastern extremity of 
the buddings of Gulab Pud’s ancestor on the other; that the land 
lying to the north of that line as far as the road was to be used 
by Gulab Pads ancestor as phar land ; that is, as land on "which 
he was to stack his grain, and that neither party was to build on 
that land. There can be no doubt that this is what the decree of 
1846 declared. Under that decree the ownership of the land 
now in suit was, as I have said, determined to exist in Haji Syed 
Muhammad, but Gulab Rads predecessor in title was granted 
the right of using the land for the purpose of stacking grain, 
and neither party was to build on it. That being so, the suit 
which Haji Syed Muhammad brought against Gulab Rai to 
which Second Appeal No. 16 of 1897 relates was bound to 
succeed. Gulab Rai is not the owner cf tko land claimed m that 
suit, and he has no right to build on it* As regards the other 
suit, namely, that brought by Gulab Rai against Haji Syed 
Muhammad, Gulab Rai was not entitled to be declared tho 
owner of the land claimed by him. A farther question, how- 
ever, arises in that case, namely, whether Gulab Rai is entitled 
to the mandatory injunction he seeks in that case for the demo- 
lition of tlic buildings erected by Haji Syed Muhammad. Xc 
is contended on his behalf that under tho decree of 1846 ho 
was graidcd r>ght to use the land as phqr land and Haji 
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1808 Syed Muhammad's ancestor was declared not to have the righi 
Haji Syed *° kuild on an( ^ consequently Gulab Eai was entitled to ash 
Muhammad for the removal of the buildings erected by Ilaji Syed Muham- 
Gulab Rax. mac]. It is urged on behalf of Haji Syed Muhammad that Gulab 
Eai is not entitled to the mandatory injunction claimed by him 
for two reasons. First, that he claimed the demolition of the 
buildings on the basis of a proprietary title, and he has not been 
able to prove that he has such a title ; secondly, that as the build- 
ings were upon the showing of Gulab Eai himself completed 
upwards of two years before the institution of his suit, the Court 
in the exercise of the discretion which it possesses in the matter 
of granting mandatory injunctions should not grant the injunc- 
tion he prays for. I am of opinion that the contention raised on 
behalf of Haji Syed Muhammad must prevail. It is true that 
if a plaintiff assorts a proprietary right but can only prove a 
right of casement or any other inferior right which entitles him 
to the relief ho socks, such relief should not ordinarily bo refused 
!o him, but when the granting of such relief on the basis of a 
right not originally asserted depends upon the determination of 
of issues of fact which were never raised in the Court of first 
instance, an appellate Court should not allow the plaintiff to 
change front in such a way as to prejudice the defendant. If in 
this case the plaintiff had assorted a right of easement in the Court 
of first instance, that assertion might have been traversed on 
various grounds, the determination of which might involve the 
decision of several issues of fact. Further, it is alleged in the 
plaint that the buildings of which the plaintiff seeks the demo- 
lition were constructed in January 1893. lie did not bring his 
suit till November 1895. It is thus clear that the plaintiff has 
not brought his suit or sought legal proceedings at the earliest 
opportunity, but has waited till the building has boon completed. 
If under such circumstances ho seeks to have the building 
removed, a mandatory injunction will not be granted except 
under special circumstances. This was laid down in the author- 
Hies quoted in the judgment of the Calcutta High Court in BcnotU 



